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One of the most recent and important ad- 
vances in criminal trial and procedure is the 
inauguration in several of the larger cities 
of the United States of what is known as the 
probation system for the trial andfcustody 
of minor criminals. It is not seldom the case 
that the first offense of a child is done out 
of a spirit of mischief, rather than from any 
criminal intent, and when shown the serious- 
ness of his act is usually very repentant and 
easily impressed either for good or evil. If 
tried, condemned and imprisoned as other 
criminals, his acquaintance with vice is 
widely extended and his heart gradually har- 
dened in crime; and equally dangerous to 
society and to the child is the discharge of 
the juvenile offender with a simple reprimand, 
inculcating in him a feeling of disrespect for 
the courts and the dignity and authority of 
the state. To be compelled to choose be- 
tween two such alternatives, either of which 
gave little promise of good results, was always, 
and is still, a serious embarrassment to magis- 
trates having the public interest at heart. This 
embarrassment is quite completely relieved by 
the happy thought which originated the 
probation system. By the provisions of this 
system no child of tender years, usually 
under 12 years of age, may be sent to jail. 
When a child is arrested, charged with 
crime, instead of being detained until the 
day of trial with other criminals, he is given 
an immediate hearing by the court and put 
on parole in the care and custody of the pro- 
bation officer, who is charged with the duty 
of returning the offender into court on the 
day set for trial. On that day none other 
than juvenile offenders are tried, or better 
still, as in the system in vogue in Chicago, a 
separate court, called the Juvenile Court, is 
used exclusively for that purpose, the object 
being to keep out every contaminating in- 
fluence and every suggestion of crime, at 
the same time impressing the child with a 
sense of the dignity of the court and enormity 
of his offense. After trial, if proven guilty, 
the court reprimands the child and places 
him on parole under the authority of the pro- 





bation officer, generally for a few months or 
longer as the court may deem advisable. The 
child is advised that if his conduct is such as 
not to give offense during the time of his 
parole he will be brought back to the court 
and discharged, but that if his actions do 
not show such improvement the probation 
officer is charged with the duty to arrest and 
return him to the court, when more serious 
punishment will be meted out to him. The 
child is now a ward of the court. The pro- 
bation officer, acting under the court’s direc- 
tion, looks after the paroled children and re- 
ports at stated intervals upon their behavior, 
and the character of their surroundings and 
of their care and keeping. These officers 
are friendly visitors with authority to enter 
the home and help parents and guardians 
to manage and control their refractory chil- 
dren, or, if such parents or guardians ‘are 
not fit persons for such purpose, to take them 
from the home and its evil surroundings, and 
put them under different and more healthy 
influences during the time of their parole. 
Under the prudent care and advice of these 
officers many a child criminal is saved from 
the damning influences of the jail on the one 
hand, and, in many cases, of his home sur- 
roundings on the other, and his life turned 
into channels of usefulness to himself and to 
society. Such, in a few words, is the idea 
unfolding itself in the probation system. All 
of the provisions just suggested are not em- 
bodied in any one of the systems now in force, 
but are provisions selected from all the differ- 
ent experiments of the system. in Boston, in 
Chicago and in St. Louis, which the writer be- 
lieves shows forth the highest perfection of 
the system at the present time. This prac- 
tical extension of the system, however, is 
still in its infancy, but its wonderful possibil- 
ities for good to society and the individual 
alrealy suggesting themselves, bid fair to 
make this one of the most valuable legacies 
bequeathed to the new century by the oae 
that has just closed. 








NOTES OF IMPORTANT DECISIONS. 


GiFTs Causa MORTIS AND INTER Vivos.—The 
distinction between gifts causa mortis and gifts 
inter vivos, is well brought out in the recent case 
of Wilson v. Jordan, 29 South. Rep. 823, in which 
the Supreme Court of Mississippi holds that 
where the evidence shows that the donor of prop- 
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erty, real and personal, intended thata gift thereof 
should take effect immediately and irrevocably, 
the mere fact that the donor is in extremis, ex- 
pects to die of his illness and does die within a 
short time, will not make it a gift causa mortis, 
and hence void as tothe land. The court said: 
‘The evidence shows clearly that it was the inten- 
tion of the donor that the gifts of property, both 
real and personal, should take effect immediately 
and irrevocably, and that the gifts were fully exe- 
cuted by a complete and unconditional delivery 
at the time. Whenever this is the case, the mere 
fact that the donor is in extremis, expects to die, 
and does die of that illness even, does not affect 
the validity of the gifts, because they were, in 
such case, gifts inter vivos, and not gifts causa 
mortis. ‘To hold otherwise would be to declare 
that no one could make a deed to land when sick 
of his last illness, no matter how clear the inten- 
tion to make a deed conveying a present interest 
absolutely and unconditionally. The test whether 
the gift is one inter vivos or one causa mortis, is 
not the mere fact that the donor is in extremis, 
and expects to die, and does die of that illness, 
but whether he intended the gift to take effect in 
presenti, irrevocably and _ unconditionally, 
whether he lives or dies. This is the correct 
view set out in 14 Am. & Eng. Ency. Law, pp. 
1014, 1015, par. 6. See, specially, Carty v. Con- 
nolly, 91 Cal. 15, 27 Pac. Rep. 599; Hatcher v. 
Buford, 60 Ark. 169, 29S. W. Rep. 641, 27 L. R. 
A. 507; Henschel v. Maurer, 69 Wis. 576, 34 N. 
W. Rep. 926; McCarty v. Kearnan, 86 II]. 292. 
‘The absence of any hope of recovery,’ says 
Judge Cassoday in the Wisconsin case, ‘‘is persua- 
sive to show the intent that the deed should take 
effect in presenti; and the same observation may 
be made where all is conveyed as here. Convey- 
ing all is evidence of absence of hope of recovery, 
but also evidence that because of it the party 
means the gift to take effect at once, uncondi- 
tionally and irrevocably. The fallacy in the 
argument for appellee and cross appellant is the 
assumption that, wherever the facts show that 
the donor is in extremis, expects to die, and does 
die of that illness, then, necessarily, without 
more, and without regard to the real intent and 
actual delivery of the deed, the gift must be taken 
to be one causa mortis, and hence, as to land, 
void, since, of course, land is not the subject of a 
gift causa mortis. But, as shown, this denies to a 
donor in extremis the power under any circum- 
stances to make a gift of land inter vivos by deed.” 





REAL PROPERTY—DRAINAGE OF OIL LANDs— 
DAMAGES.—Where A leased two adjoining tracts 
of oil land from different parties, B and C, agree- 
ing to pay royalty on all the oil produced, and then 
sank a well on C’s land only, intending to drain 
and in fact draining the oil from B’s land, held, 
in equity, B is not entitled to the royalties on all 
the oil produced, on the theory of confusion of 
goods, but only on the proportion of oil, to the 
whole amount produced, which the area of his 





land so drained bears to the land drained in the 
other tract. Kleppner v. Lemon, 48 Atl. Rep. 
483, Sup. Ct. Pa., March 25, 1901. 

Cases relating to oil and natural gas neces- 
sarily involve difficult and uncertain points, for 
although both are minerals, because of their pe- 
culiar attributes, as the subject of property, they 
differ from other minerals, and the term ‘‘min- 
erals fere nature,’’ used by Mitchell, J., in West- 
moreland Co. v. De Witt, 130 Pa. 235 (1890), 
illustrates their nature. Thus, until the owner 
of the land has actually reduced the oil into his 
possession he has no exclusive property right in 
it, and ifan adjoining proprietor by sinking a 
well in his own land draws off the oil, the owner 
of the drained land has no remedy. Achison v. 
Stevenson, 146 Pa. 239 (1891); Brown v. Spil- 
man, 155 U. 8. 665 (1895). This result is in ac- 
cord with the doctrine as to percolating water 
(Acton v. Blundell, 12 M. and W. 324), and 
has been followed in Vermont, even in the case 
of malicious interception. Chatfield v. Wilson, 
28 Vt. 49 (1855). In view of this doctrine, where 
oil lands are leased in consideration of a royalty, 
the law implies a covenant on the part of the 
lessee to work the lands properly and with due 
diligence so that the lessor should not 
sustain loss by the operations of adjoining pro- 
prietors. Brown v. Vandergrift, 80 Pa. 142 
(1875); Koch’s Appeal, 93 Pa. 434 (1880). It 
seems from an earlier report, Kleppner v. Lemon, 
176 Pa. 502 {(Sup. Ct., 1896),{that the lessee A, 
in the principal case had forfeited his lease; but 
it is not shown in the present report whether the 
lessor is trying to obtain damages forthe breach 
of the implied covenant to work the lands prop- 
erly and with due diligence, or is attempting to 
get satisfaction for the oil willfully drained from 
his land. If the lessor’s action is on the implied 
covenant, the measure of damages ought to be 
determined in a more accurate way, for the re- 
lative areas of the two tracts show nothing as to 
the amount of oil lying under the surface. Ina 
question of so uncertain a nature, the measure of 
damages laid down in Bradford Oil Co. v. Blair, 
113 Pa. 83 (1886), seems preferable. The 
court there decreed that a master should ascer- 
tain how much more oil the plaintiff ought to 
receive, over and above what he had received, 
deducting from this the cost of producing what 
ought to have been produced. So here, an esti- 
mate of the amount of oil lying under the lessor’s 
land should have been made and the royalties 
allowed on that quantity only. Butifthe lessor 
is attempting to get satisfation for the oil 
drained from his land, it seems doubtful whether 
he has any right to recover. For the cases of 
Achison v. Stevenson and Brown vy. Spilman 
hold that the owner of the soil has no such 
property rightin oil, before it is reduced to pos- 
session as to be able to bring trover for it, if it is 
drained off through the land.of another. As the 
action was in equity, the court might, however, 
have given damages for the fraud practiced on 
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the plaintiff. See Law of Mines and Mining in 
the U.S. Barringer & Adams, Ed. (1897.)—Co- 
lumbia Law Review. 





CRIMINAL EVIDENCE—DYING DECLARATIONS: 
—In the opinions of many lawyers with wide ex- 
perience of the criminal law, the rules as to the 
admissibility of dying declarations have become 
too rigidly defined, and the exclusion of such 
declarations on technical grounds leads not in- 
frequently to the escape of the guilty and miscar- 
riage of justice. We are far from saying that 
there was any miscarriage of justice in the recent 
case of Rex v. Smith at the Old Bailey, as there 
appears to have been a substantial defense to the 
charge on its merits, but it supplies a very good 
example of the somewhat mischievous strictness 
alluded to above. It was an indictment for mur- 
der by performing an unlawful operation on a 
woman, and there was no evidence upon which 
the defendant could be convicted if a declaration 
made by the woman on her deathbed were ex- 
cluded. It appears that the deceased was in- 
formed that her life was in danger, and a magis- 
trate was called in, in whose presence astatement 
from her was taken down in writing. Before 
this was done she said: ‘tI am aware that I am 
seriously ill,’? and then her statement was taken 
down in narrative form, but induced by questions 
put to her. Of course the fact that the gentleman 
called in was a magistrate made no difference at 
all in law, for there was no pretense that the 
statement was adeposition. Under these circum- 
stances Bruce, J., rejected the statement, closely 
following the authority of Reg. v. Mitchell, 17 Cox 
503. He held that in order that the statement 
could be received it was necessary to show that 
there was a ‘‘settled hopeless expectation of im- 
pending death’’—that is, of ‘‘immediate or almost 
immediate death ;*’ and that the woman’s words 
did not show such an expectation of immediate 
death. No doubt the learned judge was perfectly 
right, according to the reported cases. But to 
insist upon the necessity of the deceased person 
being absolutely devoid of hope is, it is submitted, 
going much too far. The reason for allowing 
this great exception to the rule against hearsay 
evidence was given by Eyre, C. B., in Woodcock’s 
ease, 1 Leach, 500. He said that dying declara- 
tions are received because they are made in ex- 
tremity, when every hope in this werld is gone; 
when every motive to falsehood is silenced, and 
the mind is induced by the most powerful con- 
siderations to speak the truth; a situation so 
solemn and so awful is considered by the law as 
creating an obligation equal to that which is im- 
posed by a positive oath administered in a court 
of justice, Now surely a person who knows that 
he will most probably die in a very short time is 
likely to be under just this motive to speak the 
truth and avoid falsehood. It ought to be suffi- 
cient to prove that the deceased when he made 
the declaration realized that his life was in serious 
and immediate danger. It may well be doubted 
whether a dying person ever quite abandons all 





hope. Especially where a strong man is struck 
down hy the knife of the assassin, there is prob- 
ably some hope of recovery present as long as 
consciousness lasts. But the motive described by 
the Chief Baron will surely exist where there is a 
realization of the great probability of approaching 
death, even though there be an atom of hope left. 
Probably it would work no injustice if the decla- 
rations of dying persons, who were aware of their 
danger, as to the cause of death were always al- 
lowed to go to the jury. The jury would then 
have to decide from the evidence what weight to 
give to the statement; and in order to arrive at a 
decision, would consider the state of mind of the 
deceased at the time, whether he really believed 
he was in great danger, whether he was suffi- 
ciently clear-headed to know the effeet of his 
words, whether the statement was made, owing 
to suggestions by others, etc. There can belittle 
doubt that, as human nature is constituted, a 
man who knows that his immediate death is 
probable, is most likely to speak what he believes 
to be true. He may tell a deliberate falsehood, 
but it is not probable. If, then, thejudge is satis- 
fied that the deceased man was aware that his life 
was in imminent danger, the declaration ought 
to be admitted, without going so far as to insist 
that he must have lost all hope. The weight to 
be given to the evidence, and the reliability of it, 
would always be open to comment, and a jury 
under proper direction might, it is submitted, be 
trusted not to give undue weight to the declara- 
tion of a dead man.— Solicitors’ Journal. 








REASONS AND SCOPE OF MUNICIPAL 
LIABILITY FOR DEFECTIVE HIGH- 
WAYS. 


Section 1. Reasons for Responsibility.— 
The management of highways may be char- 
acterized as municipal duties relating to gov- 


ernmental affairs. During the early periods 
of English history highways were laid out 
and constructed directly by the government. 
The government assumed the immediate and 
sole management of them, and this was rec- 
ognized as an essential governmental func- 
tion. In this country the control of high- 
ways is primarily a state duty. They are 
everywhere maintained for the use of the 
public at large.' ‘“To the commonwealth here, 
as to the king in England, belongs the fran- 
chise of every highway as a trustee for the 
public; and streets regulated and repaired 
by the authority of the municipal corpora- 
tion are as much highways as are rivers, rail- 


1 Barney v. Keokuk, 94 U.S. 324; People v. Super 
visors, 112 N. Y. 585; Davies v. Saginaw County, 8 
Mich. 295. 
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roads, canals or public roads laid out by au- 
thority of the quarter sessions. In England 
a public road is called the king’s highway ; 
and though it is not usually called the com- 
monwealth’s highway here, it is soin contem- 
plation of law, for it exists only by force of 
the commonwealth’s authority.’’? In this 
country it is generally true that the con- 
struction, maintenance and repair, and al- 
most exclusive control of highways, has been 
delegated by the state to its municipal cor- 
_porations, and ordinarily they are invested 
with adequate power to properly perform 
such duties. Counties are generally given 
similar control and authority over highways 
within their limits, but in most states the rule 
is that, in the absence of express statute de- 
claring the liability, such corporations are 
not subject to private action for neglect in 
this respect or for the negligent discharge of 
these duties. With few exceptions the rule 
is otherwise as to municipal corporations. 
Usually cities have conferred upon them ex- 
tensive powers in the management of their 
highways, streets, bridges, alleys and side- 
walks, and adequate means to keep them in 
a reasonably safe condition for use in the 
usual mode by travelers ; and hence they are 
held liable to private action for special in- 
juries resulting from omission to perform 
this duty, and for the negligent performance 
of it.’ It is obvious that such obligation, so 
far as travelers are concerned, is one of a 
public character, fulfilled, not for pecuniary 
profit or private corporate advantage, but 
exercised as a purely governmental func- 
tion. ‘‘The liability,’’ remarked the Su- 
preme Court of Missouri, ‘‘it is generally 
said, arises by implication from the nature 
of the subject and the vast powers conferred 
upon such corporations, including the exclu- 
sive control of the streets.’’* The New Eng- 
land commonwealths and a few other states 


2 Per Gibson, J.,in O’Connor y. Pittsburg, 18 Pa. 
St. 187, 189. 

8 Blake v. St. Louis, 40 Mo. 570; Smith v. St. Joseph, 
45 Mo. 449; Bowle v. Kansas City, 51 Mo. 454; Vogel- 
sang v. St. Louis, 139 Mo. 127; Wiggins v. St. Louis, 
185 Mo. 558; Sindlinger v. Kansas City, 92 Mo. 482; 
Burdoin v. Trenton, 116 Mo. 358. Seearticle on “‘Lia- 
bility of Municipal Corporations for Torts,” etc., 50 
Cent. L. J. 84 to 90. 

4 Kiley v. Kansas City, 87 Mo. 103,107; Halpin v. 
Kansas City, 76 Mo. 335; Russell v. Columbia, 74 Mo. 
480; Welch v. St. Louis, 73 Mo. 71; Bassett y. St. 
Joseph, 53 Mo. 290. 





deny all liability, unless imposed by statute, 
because it is regarded as merely ‘‘the neg- 
lect of a public duty imposed upon it (the 
city) by law for the benefit of the public, 
and from the performance of which the cor- 
poration receives no profit or advantage.’’ 
This view is ably supported by Gray, C. J., 
in the leading case of Hill v. Boston,® where 
the cases are critically reviewed and the con- 
clusion is adopted thst at common law no 
private action would lie for injuries inflicted 
on account of failure to repair a highway or 
bridge, unless the right to such action was 
given by statute. But the decisive question 
involved in this case related to the liability 
of the municipal corporation for maintaining 
what was claimed to be a defectively con- 
structed public school building; however, 
the case is always cited to support the com- 
mon-law doctrine of non-liability. So in 
Michigan there is no common-law liability 
for injuries received by reason of defective 
highways and streets, and statutes giving 
such remedies are strictly construed in that 
state.© Mr. Jones endeavors to prove that 
‘*the best English cases favor the view thata 
private action can be maintained for injuries 
suffered from a breach of this duty by a pub- 
lic corporation,’’ and he asserts that in this 
country ‘‘the decided weight of authority 
sustains the proposition that there is a com- 
mon-law liability arising upon every char- 
tered municipality for special damages occa- 
sioned by its neglect torepair a highway 
over which it has control.’’? Although the 
reason for municipal liability as given by the 
Supreme Court of: Missouri may not be 
wholly satisfactory, it is usually advanced 
by the decisions. Itshould be observed that 
streets in cities have peculiar and local uses 
distinct from state highways.* Judge Dillon 
concludes that ‘‘this duty or burden must 
appear upon a fair view of the charter or 
statute to be imposed or rest upon the munic- 
ipal corporation, as such, and not upon it, as 
an agency of the state, or upon its officers as 
independent public officers.’’? Mr. Jones con- 


5 122 Mass, 344, 23 Am. Rep. 332, 6 Am. & Eng. Cor. 
Cas. 54, 

6 Face vy. Ionia, 90 Mich. 104. 

7 Jones, Neg. Munic. Corp. § 45 et seq. See 2 Dil- 
lon, Munic. Corp. §§ 999 to 1,017; Elliott on Roads and 
Streets, p. 444 et seq. 

8 Goodnow, Munic. Home Rule, pp. 147, 148. 

92 Dillon, Munic. Corp. §§ 123, 128a. 
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tends that the reason is found in the fact that 
‘‘the duty to keep the streets in repair is a 
municipal duty in regard to property rights 
which rests upon the corporation as an inde- 
pendent member of society, and the rights of 
others are infringed if their action for dam- 


age for its breach is taken from them by the 


courts.’’ This reason can hardly be ac- 
cepted. Courts everywhere decline to rec- 
ognize that the city possesses any property 
rights in the streets, although they may be a 
source of profit to the municipality. The 
interest is exclusively publici juris, and is in 
any respect wholly unlike property of the 
private corporation which is held for its own 
benefit and used for its private gain and ad- 
vantage.” In many states the fee of the 
street is in the abutting property owner, the 
public only possessing a mere easement 
therein, which is committed to the guardian- 
ship of the city as a public trust. Where, as 
in some states, the fee is vested in the munic- 
ipality, it is so vested in trust for the public. 
If the control and preservation of the rights 
of the public in the street on the part of the 
municipal corporation is to be regarded as in 
the nature of managing property, municipal 
liability logically follows where damages re- 
sult because of negligence in this respect. 
Although the courts have experienced much 
difficulty in ascertaining a logical ground 
upon which to base the doctrine of implied 
liability of chartered cities, when at the same 
time it is denied as respect counties, town- 
ships and towns without charters, and also 
denied in other matters wherein the munic- 
ipal corporation proper is charged with 
duties relating to governmental affairs, yet 
whatever may be the true ground the law in 
the states generally established the liability. 
The fact alone that the doctrine may be con- 
ceded to be exceptional does not prove that 
itis unjust. It is fully vindicated by the 
decisions and has found a firm place as a 
sound and wholesome rule of lawin American 
jurisprudence.” 

Sec. 2. Ground of Liability.—The rule of 
law which imposes the obligation upon mu- 
nicipal corporations to keep their streets and 


10 Jones, Neg. Munic. Corp. § 58. 

ll People v. Kerr, 27 N. Y. 188, 192, 197 to 200. 

12 Jones, Neg. Munic. Corp. 51 et seqg.; 2 Dillon, 
Munic. Corp. § 1000 et seqg.; Elliott on Roads and 
Streets, pp. 444, 445. 





public ways reasonably safe for travel in the 
ordinary modes, by night as well as by day, 
is a comprehensive one. Municipal liability 
may arise for any wrongful act which makes 
the use of the way unsafe, first, whether it is 
done by the city itself, its officers or serv- 
ants, or by others under its authority, which 
would constitute misfeasance on the part of 
the corporation, or second, by third persons, 
which would constitute neglect of the corpo- 
ration in omitting to put streets in repair or 
failure to remedy the causes of danger occa- 
sioned by the wrongful acts of others, as by 
removing obstructions therefrom, or danger- 
ous excavations therein. In either case the 
proximate cause of the injury, in the lan- 
guage of the law, would be the want of due 
care or skill on the part of the corporation. 
In the first instance the city would be liable 
without establishing notice of the condition 
of the streets, whereas, in the second, either 
actual or presumptive notice, or its equiva- 
lent, is indispensable to constitute a cause of 
action.” It is also essential to a recovery 
that the plaintiff be free from such fault as 
in the law of negligence would constitute his 
act the proximate cause of theinjury. In 
other words, he should have been using rea- 
sonable or ordinary care, or have been free 
from neglect, according to the circumstances, 
in order to avoid the injury.* 

Sec. 3. Duty Belongs to City and Cannot 
be Shifted.—The obligation of keeping the 
streets in proper condition belongs to the 
city itself, and isa continuous one which — 
cannot be shifted to another. Thus, a city 
cannot relieve itself of the duty to put up 
sufficient barriers to warn or guard persons 
passing uponits streets by showing an agree- 
ment with an independent contractor to pro- 
tect and guard an excavation made in its 
streets.'"© The act of a person making an 
excavation in the street by permission of the 
city is the act of the city, and no notice to 


18 Carrington v. St. Louis, 89 Mo. 209; Garvin v. St. 
Louis, 151 Mo. 384; Atwater v. Baltimore, 31 Md. 462. 

14New York Cent. R. R. v. Lockwood, 17 Wall. 
(U. S.) 857; Milwaukee Ry. Co. v. Arms, 91 U. S. 495; 
Vaughn v. Taff Valle Ry. Co.,5 H. & N. 679. 688; 
Gerdes v. Iron Foundry Co., 124 Mo. 347; Cohn v. 
Kansas City, 108 Mo. 887. 

15 St. Louis v. Conn. Mut. Life Ins. Co., 107 Mo. 92; 
Norton v. St. Louis, 97 Mo. 587; Franke vy. St. Louis, 
110 Mo. 516. 

16 Welch vy. St. Louis, 73 Mo. 71; Russell v. Colum- 
bia, 74 Mo. 480; Britton vy. St. Louis, 120 Mo. 487. 
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the latter of such excavation is necessary to 
render it liable to the person sustaining in- 
juries therefrom.” Nor can the city: avoid 
the legal responsibility of keeping its streets 
in a reasonable safe condition by inserting a 
clause in the agreement with the contractor, 
making him liable for all injuries occasioned 
by his neglect in making repairs.* It is im- 
material, as respects the primary liability of 
the city in such case, whether it is or is not 
inserted in its agreement with the contractor, 
for in no instance can the city surrender or 
abdicate the duty imposed upon it of keep- 
ing its streets and sidewalks in a proper con- 
dition.” In accordance with the principle 
stated the city cannot evade, suspend, or 
cast upon others, by any act of its own, even 
by ordinance, this duty to properly care for 
its streets and sidewalks.” Thus, the city 
by ordinance, requiring property owners im- 
mediately after any fall of snow to cause the 
same to be removed from the sidewalk, can- 
not create a civil liability for damages by a 
private individual against one who failed to 
discharge the city’s duty in that behalf.” 
From what has been said it follows that 
municipal liability for defective sidewalks 
arises without regard as to who constructed 
them or whether the city ordered their con- 
struction. Thus, if instead of providing 
sidewalks as the public convenience may re- 
quire, and putting them in a reasonably safe 
condition, the city permits the proprietors of 
adjoining property to construct sidewalks of 
their own in the street, it will be liable for all 
damages resulting from their unsafe condi- 
tion.” 

Sec. 4.—Responsibility is Limited to High- 
ways Opened or in Use.—The cause of action 
grows out of the negligence of the city, or 
its failure to discharge the imposed duty re- 
lating to its streets ; therefore, the city is not 
liable for injuries arising from defects in a 
street which has been laid out by it and 
ordered improved, unless it was the duty of 


17 Stephens v. Macon, 83 Mo. 345; Haniford v. Kan- 
sas City, 103 Mo. 172. 

18 Blake v. St. Louis, 40 Mo. 569. 

12See Blumb v. Kansas City, 84 Mo. 112; 2 Dillon, 
Munic. Corp. § 1030. 

® Grogan v. Broadway Foundry Co., 87 Mo. 321. 

21 Norton y. St. Louis, 97 Mo. 537. See2 Dillon, 
Munie. Corp. § 1006. 

22 Hill v. Sedalia, 64 Mo. App. 494; Oliver v. Kansas 
City, 69 Mo. App. 79; Haine v. Kansas City, 76 Mo. 
438. 





the city to have prepared the street and to 
have thrown it open for travel prior to the 
accident. As a general proposition, the 
city is bound to keep only such streets and 
such parts of streets in repair as are neces- 
sary for its convenience and use of the 
traveling public; however, when a street is 
opened for use it should be put in a reason- 
able safe condition.“ But the city is not 
bound to furnish a safe means of reaching 
its streets from private property, or to pro- 
tect those passing on private property from 
injury by falling into the street. Nor is the 
city liable for an injury sustained by reason 
of a defective walk, although such walk is 
within the actual limits of the street, where 
neither the city nor the owner of the prop- 
erty so recognized it. It thus appears that 
the city is not necessarily required to open 
or put all its streets in a condition for public 
travel. The mere acceptance of ground 
dedicated for a street does not impose the 
obligation to open it for use though the 
municipality has power to doso, and it isnot 
liable for injuries resulting from such failure 
to open unless there is a public necessity 
therefor.” The responsibility ofa city for 
the condition of a highway begins when it 
has actually opened it for public travel.” 
Sec. 5. Liability Extends to Excavations, 
Dangerous Walls, etc., in Close Proximity to 
Street.—This obligation is not limited to de- 
fects, as obstructions and excavations exist- 
ing within the lines of the streets proper, or 
parts thereof, as bridges, or other municipal 
ways, open to the public, but ‘‘dangerous 
ditches, and excavations by the sides of 
highways must be guarded, and after notice 
of such defects the city will be liable for in- 
juries to travelers using ordinary care, caused 
by the neglect to put up barriers.’’” It is the 
duty of the city to guard and protect exca- 


23 Heckler v. St. Louis, 18 Mo. App. 277. 

24 Bassett v. St. Joseph, 53 Mo. 290; Tritz v. Kansas 
City, 84 Mo. 632. 

25 Calhoun v. Milan, 64 Pa. St. 398. 

26 Hunter v. Weston, 111 Mo. 176; Weiners vy. St. 
Louis, 130 Mo. 285. 

27 Downend v. Kansas City, 71 Mo. App. 529. 

28 Elliott on Roads and Streets, 456; Kossman v. St. 
Louis, 153 Mo. 293. 

2 Per Black, C. J., in Kiley v. Kansas City, 78 Mo. 
1. c. 107; Bassett v. St. Joseph, 53 Mo. 290; Halpin v. 
Kansas City, 76 Mo. 335; Reock v. Newark, 33 N. J. 
L. 129; Cain v. Syracuse, 95 N. Y. 83; Anderson v. 
East, 117 Ind. 126, where the authorities are critically 
considered by Elliott, C. J. 
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vations made in the streets and sidewalks, 
or in such close proximity thereto as to en- 
danger persons traveling on the street.” 
Here, it is well to remark, that there is no 
municipal liability for mere failare to enforce 
regulations, designed to safely guard the 
highways, as ordinances requiring depres- 
sions and excavations adjacent to the streets 
to be filled and fenced, unless, as above 
stated, such dangerous places are in such 
close proximity to the highway as to endan- 
ger the safety of travelers thereon. ‘There- 
tore, the city is not liable for the death ofa 
child from drowning in a pond, on private 
property, not in dangerous proximity to the 
highway.” But it has been properly held 
that itis negligence for a city to leave a ditch 
filled with water five feet deep, bordering on 
a sidewalk in a public street without any 
guards; and where a child five.years old left 
the house of its parents, and fell into the 
ditch and was drowned, the city was held 
liable.™ The rule of municipal liability for 
defective highways also applies to an unsafe 
wall standing by the side of the street, or in 
such close proximity as to be dangerous to 
those who are properly on the street.* 
Wherever it is discovered by the officers of 
the city that a structure exists in the sides of 
one of its streets, so unsafe as to endanger 
the lives of those passing over and along the 
street, the duty, either to remove it or to 
make it safe and secure at once arises. And 
the city cannot relieve itself of the duty by 
an ordinance providing that the mayor shall 
require the owner of the building to have the 
same secured or removed within a time fixed 


50 Beaudeau v. Cape Girardeau, 71 Mo. 392; Welsh 
y. St. Louis, 73 Mo. 71; Ball v. Independence, 41 Mo. 
App. 469; Bowle v. Kansas City, 51 Mo. 454; Kinney 
v. Springfield, 35 Mo. App. 97. 

31 Moran v. Pullman Pal. Car Co., 134 Mo. 641; 
Jelly v. Pieper, 44 Mo. App. 380; Norton v. St. Louis, 
97 Mo. 5387; Eisenberg v. Mo. Pac. Ry. Co., 33 Mo. 
App. 85. 

52 Moran v. Pullman Pal. Co., 184 Mo. 641, and 
cases cited. There is no liability although the city 
created the pond. Omaha v. Bowman, 52 Neb. 293, 
66 Am. St. Rep. 506. 

33 Chicago v. Hesing, 83 Ill. 204. See Chicago v. 
Mayor, 18 Ill. 349; Niblett v. Nashville, 12 Heisk. 
(Tenn.) 684. 

34 Franke vy. St, Louis, 110 Mo. 516, 14 Mo. App. 588; 
Grogan v. Broadway Foundry Co., 87 Mo. 321; Kiley 
v. Kansas City, 87 Mo. 103, 107, citing Parker v. 
Mason, 39 Ga. 729. 

35 Grogan v. Broadway Foundry Co., 87 Mo. 321, 14 
Mo. App. 588; Franke v. St. Louis, 110 Mo. 516. 





in the ordinance, and, on its failure to do so, 
that the city shall perform the duty.* 

Sec. 6. Nuisances and Objects Calculated 
to Frighten Animals.—An exception to the 
general rule of non-liability for the non-exer- 
cise of legislative powers or failure to enforce 
ordinances is recognized by the law where 
the municipal authorities suffer streets to be- 
come unsafe by reason of failure to enforce 
by-laws and regulations designed to keep 
them free from obstructions and nuisances 
and damage results by reason thereof, for in 
such case responsibility cannot be evaded 
on the ground that the omitted duty is legis- . 
lative or governmental in character. Thus, 
where a city, by license, authorizes a use to 
be made of astreet, which rendered it danger- 
ous or unsafe to travelers, for example, the 
exhibition of wild animals thereon, resulting 
in damage by reason of the team of a person 
properly using the street taking fright, the 
city was held liable.*” A city possesses the 
right to use any proper implement run by 
steam, for the purpose of constructing or re- 
pairing the streets, and inthe absence of 
carelessness or negligence in its manage- 
ment is not liable for damages occasioned 
by a horse becoming frightened thereat.® 
But in an Iowa case, in an action against a 
city to recover for personal injuries caused 
by the frightening of plaintiff’s horse by a 
steam motor, used upon a street railway by 
permission of the city council, it was held 
that in the absence of express statutory au- 
thority a city has no power to authorize or 
permit the use of steam motors upon its 
streets, either upon ordinary railroads or 
street railways, and the grant of such au- 
thority or permission constitutes negligence 
which will render the city liable for damages 
caused thereby. The fact that the action of 
the city council in granting such right 
was without authority would not protect the 
city from liability, corporations being re- 


% Grogan v. Broadway Foundry Co., 87 Mo. 321, 14 
Mo. App. 588. 

872 Dillon Munic. Corp. § 1021, citing Little v. 
Madison, 42 Wis. 643, 24 Am. Rep. 435, where a city 
licensed the exhibition of bears in one of the princi- 
pal streets, thus authorizing a dangerous obstruction 
and nuisance. See, also, the ‘‘Sacred Ox Case,” Cole 
v. Newberryport, 129 Mass. 594, 23 Alb. L. J. 
8, where the city granted the right to erect a 
booth in one of its public squares for the use and ex- 
hibition of an animal. The city was held liable. 

383 Sparr v. St. Louis, 4 Mo. App. 572. 
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sponsible for the acts of their officers and 
agents done within the apparent scope of 
their authority, and the streets of the city 
being under the control of the city council.” 
‘*An object ina public street calculated to 
frighten horses, such as a dead animal, is 
such an obstruction as may make the cor- 
poration liable in case of an accident result- 
ing in injury, happening in consequence 
thereof, if it is allowed to remain in the street 
for an unreasonable time. * * * But 
objects outside the traveled way, and not 
near enough to the line of public travel to 
interfere with or incommode travelers, are 
not defects in the highways.’’* The rule is 
well illustrated and enforced ina Virginia 
case where the charter of a particular city 
imposed the duty to keep the streets in 
good condition. Under ordinance, persons 
building or excavating on lots adjoining the 
streets were allowed to deposit materials in 
that part of the street opposite their premises 
to the exent of one-half the width of the 
street, and, under special license, they might 
be authorized to occupy more than one-half 
of the street with such materials. Wherea 
person lawfully riding in the street at night 
was damaged by falling over a pile of sand 
in the street, not occupying more than one- 
half of its width, the city was held liable on 
the ground that it might not abrogate nor 
dispense by ordinance with the duties and 
liabilities imposed by thecharter; that ‘‘rea- 
son and public policy supplement the law in 
holding the city responsible for the neglect 
or omission of due diligence in the discharge 
of their charter duties.’’*' The city may 
lawfully permit the use of its streets for 
coasting, but it cannot do so if such use 
amounts to the maintenance of a public nui- 
sance, the determination of which question is 
controlled by the surrounding circumstances. 
In a Michigan case a city had set aparta 
particular street for coasting, and one 
making proper use of the street was injured 
by a coasting sled running into him. The 
court found that the use of the street for 
coasting was not necessarily a nuisance, 
therefore the city was held notliable. The 


59 Stanley v. Davenport, 54 Iowa, 463. 

402 Dillon Munic. Corp. § 1021, where many illus- 
trative cases are set out in the notes. 

41 Per Fauntleroy, J., in McCoull v. Manchester, 85 
Va. 579, 589. 





court further found that the action of the 
counsel in setting aside the street for this 
use was within its discretionary and legisla- 
tive powers, and however unwise it may have 
been exercised in the particular instance 
the courts should not interfere.” 

St. Louis, Mo. EvGexne McQui.iin. 


42 Burford v. Grand Rapids, 53 Mich. 98, 51 Am. 
Rep. 105. See sections 7 and 8 of article on “‘Liability 
of Municipal Corporations for Torts in the Exercise 
or Non-Exercise of Public or Governmental Func- 
tions,’ 50 Cent. L. J. pp. 84 to 90. 








WATERS AND WATER COURSES—IRRIGATION 
—RIPARIAN LAND. 


JONES v. CONN. 


Supreme Court of Oregon, April 29, 1901. 


1. Where defendant’s lands bordered on a stream, 
the fact that a part of it extended beyond the nat- 
ural water shed of the stream dlid not prevent that 
part from being riparian land. 

2. Where defendant owned land bordering on a 
stream, and subsequently acquired under different 
grants lands adjacent thereto, but which were not 
contiguous to the stream, the lands subsequently pur- 
chased were riparian. 

3. Where defendant’s use of the water of a stream 
for irrigating riparian land was not sufficient to ma- 
terially injure plaintiffs, who were lower riparian 
owners, the fact that a part of the land irrigated by 
defendant was above the level of the water shed of 
the stream, and could not be irrigated by ditches sit- 
uated entirely on his own land, did not entitle plaint- 
iffs to an injunction restraining defendant’s use of 
the water for irrigation, since defendant had the right 
to so use it so long as it did not materially injure the 
plaintiffs. 

4. Where plaintiffs, who were lower riparian own- 
ers, sought to restrain defendant’s use of the water 
of a stream for irrigating purposes onthe ground that 
the land irrigated was non riparian, and defendant 
set up in his answer an absolute right toa sufficient 
amount of water to irrigate his land, plaintiffs, 
though not entitled to an injunction, should be 
awarded a decree limiting defendant’s use to such 
quantities as would not materially injure plaintiffs, 
in order to prevent defendant’s right from ripening 
into an adverse title. 

5. Where plaintiffs, who were lower riparian own- 
ers, sought to restrain defendant’s use of the water 
of a stream on the ground that the land irrigated was 
non-riparian, the court, on refusing an injunction, 
cannot ascertain and determine the respective rights 
of the parties to the water, since the question of the 
reasonable use to which each was entitled depended 
on the season, the volume of the water, the area and 
character of the land, and other circumstances not in 
evidence, and hence there was no basis on which 
such a decree could be framed. 


This is a suit to enjoin the defendant, Conn, 
from diverting the waters of Chewaucan river 
through a ditch recently constructed by him. 
The plaintiffs are riparian proprietors on the 
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river, and the owners in severalty of divers tracts 
of arid land, aggregating several thousand acres. 
These lands are level, and, when irrigated, very 
fertile, but valueless without. The defendant is 
an upper riparian proprietor, owning 875 acres, 
through which the river flows a distance of 1 3-4 
to 2 miles, dividing on his premises into two main 
channels, flowing northeasterly and southeasterly, 
which in turn subdivide into numerous channels 
and sloughs, through each of which the waters of 
the river have been wont to flow from time im- 
memorial. The greater portion of defendant’s 
land is elevated from 75 to 80 feet above the river. 
Three hundred and twenty acres of it are contigu- 
ous to, but acquired by different conveyances 
from, land immediately bordering on the stream. 
In the fall of 1896 and spring of 1897 the defend- 
ant constructed the ditch in question for the pur- 
pose of irrigating his upland, and furnishing 
better power to a grist mill, situated on the river 
a short distance below its forks, which he had 
theretofore owned and operated with water con- 
veyed through a ditch about half a mile long, 
located on his own premises. The new ditch taps 
the river 1 1-2 or 2 miles above his property, and 
has a carrying capacity of about 2,500 inches. 
The upland he proposes to so irrigate is some- 
what lower than the bluff between it and the 
river, and slopes slightly away therefrom, so that 
it is contended that any water used thereon for 
irrigation cannot find its way by percolation back 
into the river. The object of this suit is to enjoin 
the defendant from using water through this 
ditch, on the theory that it is a wasteful and un- 
necessary means of supplying water to his mill, 
and that the land he proposes to irrigate is non- 
riparian. The defendant avers that all his lands 
are riparian, and that, as a riparian proprietor, 
he is entitled to 2,675 inches of water for domes- 
tic, stock, irrigating, and manufacturing pur- 
poses; that all of his land is arid, and capable of 
being irrigated from the river, which carries a 
large amount of water during the irrigating 
season; that the amount he proposes to take and 
consume therefrom is reasonably necessary for 
the purposes indicated, and will not be of any 
material injury to the plaintiffs, or any of them. 
The court below found that the defendant was 
entitled to take water through the ditch in ques- 
tion. but not to use it for the irrigation of lands 
contiguous to, but acquired by different convey- 
ances from, land abutting directly on the stream, 
when such use will actually and sensibly affect 
the rights of the plaintiffs as riparian proprietors, 
and entered a decree perpetually enjoining and 
restraining him from diverting any of the waters 
of the river to irrigate such land, ‘‘to the actual 
and perceptible injury of the plaintiffs as riparian 


proprietors upon their riparian lands.’’ From 
this decree both parties appeal. 
BEAN, C. J. (after stating the facts): Thisisa 


controversy between riparian proprietors upon a 
natural water course. There is virtually but one 


question involved in the case, and that is whether 








the lands which the defendant seeks to irrigate 
are riparian in character. It is practically con- 
ceded that up to the commencement of the suit 
the plaintiffs had not been substantially injured 
or damaged on account of the use of the water by 
the defendant, and, as a consequence, are not en- 
titled to an injunction if the lands are riparian; 
but the contention is that they are non-riparian, 
and therefore the plaintiffs are entitled to an 
injunction restraining the use of the water 
thereon without proof of damage. It is common 
learning that every person through whose prem- 
ises a stream of water flows has a right to its use 
and enjoyment as it passes through his land; but, 
as all other proprietors have a similar right, it 
necessarily follows that one cannot use or divert 
the water to the injury of another. The right of 
each must be exercised in subordination to that 
of all the others. Within these limits, each pro- 
prietor is entitled to such use of the stream as 
may be conformable to the usages and wants of 
the community. It is often said that a riparian 
proprietor has a right, inseparably annexed to the 
soil, to have the water of a stream flow down to 
his land as it is wont to run, undiminished in 
quantity and unimpaired in quality; and that, if 
an upper proprietor takes it from the stream, he 
must return substantially the same quantity again 
before it leaves his premises. ‘This rule, however, 
is subject to the limitation now well established 
that each proprietor is entitled to a reasonable use 
of the water for domestic, agricultural, and man- 
ufacturing purposes, and such use is not to be 
denied him on account of the loss necessarily 
consequent upon its proper enjoyment. In short, 
he has a right, in the language of Vice Chancellor 
Bacon, in Ear! of Sandwich v. Railway Co.,10Ch. 
Div. 707, 712, ‘‘to make all the use he can—to 
derive every benefit he can—from the stream, 
provided he does not abstract so much as pre- 
vents other people from having equal enjoyment 
with himself;”’ or, as said by Lord Kingsdown in 
Miner v. Gilmour, 12 Moore P. ©. 131, 156: ‘“*By 
the general law applicable to running streams, 
every riparian proprietor has a right to what may 
be called the ordinary use of the water flowing 
past his land; for instance, to the reasonable use 
of the water for his domestic purposes and for his 
cattle, and this without regard to the effect which 
such use may have, in case of a deficiency, upon 
proprietors lower down the stream. But, further, 
he has a right to the use of it for any purpose, or 
what may be deemed the extraordinary use of it, 
provided that he does not thereby interfere with 
the rights of other proprietors, either above or 
below him. Subject to this condition, he may 
dam up the stream for the purpose of a mill, or 
divert the water for the purpose of irrigation. 
But he has no right to interrupt the regular flow 
of the stream, if he thereby interferes with the 
lawful use of the water by other proprietors, and 
inflicts upon them a sensible injury.’? The right 
of a riparian proprietor to the use of the water of 
a stream flowing through his premises, and its 
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limitations, are well expressed in a Maryland 
case, where the court says: ‘The right of every 
riparian owner to the enjoyment of a stream of 
running water in its natural state in flow, quan- 
tity and quality is too well established to require 
the citation of authorities. It is a right, incident 
and appurtenant to the ownership of the land 
itself, and, being a common right, it follows that 
every proprietor is bound so to use the common 
right as not to interfere with an equally beneficial 
enjoyment of it by others. This is the necessary 
result of the equality of right among all the pro- 
prietors of that which is common to all. Assuch 
owner, he has the right to insist that the stream 
shall continue to run uti currere solebat; that it 
shall continue to flow through his land in its 
usual quantity, at its natural place, and at its 
usual height. Without a grant, either express or 
implied, no proprietor has the right to obstruct, 
diminish, or accelerate the impelling force of a 
stream of running water. Of course, we are not 
to be understood as meaning there can be no 
diminution or increase of the flow whatever, for 
that would be to deny any valuable use of it. 
There may be, and there must be allowed to all 
of that which is common, a reasonable use; and 
such a use, although it may, to some extent, 
diminish the quantity, or affect, in a measure, the 
tlow, of the stream, is perfectly consistent with 
the common right. The limits which separate 
the lawful from the unlawful use of a stream it 
may be difficult to define. It is, in fact, impossi- 
ble to lay down a precise rule to cover all cases, 
and the question must be determined in each 
case, taking into consideration the size of the 
stream, the velocity of the current, the nature of 
the banks, the character of the soil and a variety 
of other facts. It is entirely a question of degree, 
the true test being whether the use is of such a 
character as to affect materially the equally bene- 
ficial use of the stream by others.’’ Mayor, ete., 
of City of Baltimore v. Appold, 42 Md. 442, 456. 
It is accordingly now quite generally held in this 
country and in England that, after the natural 
wants of all the riparian proprietors have been 
supplied, each proprietor is entitled to a reason- 
able use of the water for irrigating purposes. 
Washbb. Easem. (2d Ed.), *240; Gould, Waters (3d 
Ed.), § 217; Long, Irr. § 11; Black, Pom. Water 
Rights, § 154: Kin. Irr. § 273; 17 Am. & Eng. 
Enc. Law (2d. Ed.), 487; Coffman v. Robbins, 8 
Oreg. 278; Low v. Schaffer, 24 Oreg. 239, 33 Pac. 
Rep. 678; Weston v. Alden, 8 Mass. 130; Lux v. 
Haggin, 69 Cal. 255, 394, 10 Pac. Rep. 674; Blan- 
chard v. Baker. 8 Me. 253; Benton v. Johncox, 17 
Wash. 277; Baker v. Brown, 55 Tex. 377; Davis 
v. Getchell, 79 Am. Dec. 636, 643, note. The 
doctrine, as applied to the arid reyions of the 
West, is thus stated by Mr. Justice McFarland in 
Harris v. Harrison, 93 Cal. 676, 680, 29 Pac. Rep. 
326: ‘According to the common-law doctrine of 
riparian ownership as generally declared in Eng- 
land and in most of the American states, upon 
the facts in the case at bar the plaintiffs would be 





entitled to have the waters of Harrison canon 
continue to flow to and upon their land as they 
were naturally accustomed to flow, without any 
substantial deterioration in quality or diminution 
in quantity. But in some of the western and 
southwestern states and territories, wbere the 
year is divided into one wet and one dry season, 
and irrigation is necessary to successful cultiva- 
tion of the soil, the doctrine of riparian owner- 
ship has, by judicial decision, been modified, or, 
rather, enlarged, so as to include the reasonable 
use of natural water for irrigating the riparian 
land, although such use may appreciably diminish 
the flow down to the lower riparian proprietor. 
* * * Of course, there will be great difficulty 
in many cases to determine what is such reason- 
able use; and ‘what is such reasonable use is a 
question of fact, and depends upon the circum- 
stances appearing in each particular case.’ * * * 
The larger the number of riparian proprietors 
whose rights are involved, the greater will be the 
difficulty of adjustment. In such a case the 
length of the stream, the volume of water in it, 
the extent of each ownership along the banks, 
the character of the soil owned by each contest- 
ant, the area sought to be irrigated by each,— 
all these and many other considerations must 
enter into the solution of the problem; but one 
principle is surely established, namely, that no 
proprietor can absorb all the water of the stream 
so as to allow none to flow down to his neigh- 
bor.” For the protection of the rights of the 
several riparian proprietors it has even been held 
that a eourt of equity may, in a proper case, ap- 
portion the flow of the stream, after the natural 
wants of the several proprietors have been satis- 
tied, in such a manner as may seem equitable and 
just under the circumstances. Harris v. Harri- 
son, supra; Wiggins v. Water Co., 113 Cal. 182, 
45 Pac. Rep. 160, 32 L. R. A. 667; Smith v. 
Corbit, 116 Cal. 587, 48 Pac. Rep. 725. 

The plaintiffs admit the rule that, after the 
natural wants of all the riparian proprietors have 
been supplied, each is entitled to a reasonable use 
of the water for irrigating purposes, but insist 
that the exercise of the right must be limited to 
the tract of land through which the stream flows 
as first segregated and sold by the government 
of the United States, and that, even in such a 
case, where there are natural barriers within the 
tract which would prevent a portion of the land 
from deriving any benefit from the flow of the 
stream, the portion lying beyond the barrier 
should be excluded. But, as we understand the 
law, lands bordering on a stream are riparian, 
without regard to their extent. After a consider- 
able search, we are unable to find any rule deter- 
mining when part of an entire tract owned by one 
person ceases to be riparian. The discussions in 
the books are restricted to a definition of riparian 
proprietors and their respective rights. A ripa- 
rian proprietor is one whose land is bounded by a 
natural stream, or through whose land it flows, 
and riparian rights are those which he has to the 
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use of the water of the stream. They are derived 
entirely from the ownership of the land, and not 
from its area or the source ofits title. Mr. Angell 
remarks: ‘The owners of water courses are de- 
nominated by the civilians riparian proprietors, 
and the use of the same significant and convenient 
term is now fully introduced into the common 
law.’ Ang. Water Courses (6th Ed.) § 10- 
Gould says: ‘Riparian rights proper depend 
upon the ownership of land contiguous to the 
water.’’ Gould, Waters (3d Ed.), § 148. And 
Kinney says that ‘*the rights of riparian proprie- 
tors are such as grow out of, or are connected 
with, their ownership of the bank of the streams 
and rivers.”’ Kin. Irr. § 57. And, again (section 
58): ‘*Whether riparian rights attach or not, the 
principal question depends upon the ownership 
of the land, which is contiguous to and touches 
upon the water. And as to whether the land is in 
actual contact with the flow of the stream, 
whether that contact be lateral or vertical, it is 
necessary that it should exist.’”’ Bouvier defines 
riparian proprietors as ‘‘*those who own land bor- 
dering upon a water course.’’ Mr. Long, in his 
recent work on Irrigation, in discussing this ques- 
tion, says: ‘Some questions have been raised as 
to what lands are to be considered riparian, witbin 
the sense of the preceding section. Literally, 
of course, riparian lands are lands bordering 
upon a stream, but it is sometimes a question as 
to how far back from the stream the land may be 
considered riparian. There is very little judicial 
authority on the question. It is plainly not pos- 
sible to define the distance to which the riparian 
proprietor’s right to use the water for irrigation 
or other purposes extends, but this will depend 
upon the circumstances of each case. The only 
general rule that can be laid down is that the 
distance and use should be reasonable.’’ Long, 
Irr. § 14. It would seem, therefore, that any 
person owning land which abuts upon or through 
which a natural stream of water flowsis a riparian 
proprietor, entitled to the rights of such, without 
regard to the extent of his land, or from whom 
or when he acquired his title. The fact that he 
may have procured the particular tract washed 
by the stream at one time, and subsequently pur- 
chased land adjoining it, will not make him any 
the less a riparian proprietor, nor should it alone 
be a valid objection to his using the water on the 
land last acquired. The only thing necessary to 
entitle him to the right of a riparian proprietor 
is to show that the body of land owned by him 
borders upon a stream. This being established, 
the law gives to him certain rights in the water, 
the extent of which is limited and controlled less 
by the area of his land than by the volume of 
water and the effect of its use upon the rights of 
other riparian proprietors. By virtue of the 
ownership of land in proximity to the stream, he 
is entitled to a reasonable use of the water, which 
is defined as ‘‘any use that does not work actual, 
material, and substantial damage to the common 
right which each proprietor has, as limited and 





qualified by the precisely equal right of every 
other proprietor.’’ Kin. Irr. § 276. Inthe deter- 
mination of what will be considered such a use in 
a particular case, the character and extent of the 
land, its location, and the time of acquiring the 
title may all become, and are, no doubt, impor- 
tant factors to be considered; but they are not 
controlling, and each case must depend entirely 
upon its own facts and circumstances. The case 
of Boehmer v. Irrigation Dist., 117 Cal. 19, 48 
Pac. Rep. 908, would seem to make the extent of 
riparian rights depend upon the source of title, 
rather than the fact of title; but in Water Co. v. 
Hancock, 85 Cal. 219, 24 Pac. Rep. 645, it was 
expressly held that all land bordering upon a 
stream which is held by the same title—in that 
instance consisting of 1,280 acres—is riparian, and 
no distinotion was made on account of the source 
of title. Again, in Wiggins v. Water Co., supra, 
and Bathgate v. Irvine, 126 Cal. 135, 58 Pac. Rep. 
442, the right of a riparian proprietor to use the 
waters of a stream for irrigation was limited to 
the water shed. But, as we understand these 
cases, the court in each instance was determining 
the rights of the parties then before it, and not 
attempting to lay down an inflexible rule as a 
guide in all cases. Nothing more was held or 
decided than that under the claim alone of ripa- 
rian rights the owner of land cannot, to the injury 
of another riparian proprietor, take the water 
beyond the water shed, or onto lands held by a 
title different from the title of those through 
which the stream flows; and this all will concede. 
The right to make a reasonable use of the water 
of a stream is aright of property, depending on 
the ownership of the land abutting on or through 
which a stream flows; and whether a given use is 
reasonable or not is a question of fact, to be de- 
termined under the circumstances of each partic- 
ular case. The right to use the water belongs to 
the owner of the land, and the extent of its exer- 
cise is not to be determined by the area or contour 
of his land, but by its effect upon other riparian 
proprietors. 

A reference to a few of the adjudged cases will 
illustrate this principle. In Norbury v. Kitchin, 
9 Jur. (N.S.) 132, the defendant, a riparian pro- 
prietor, erected pumps and conduit pipes to con- 
duct the water of a stream across a hill intoa 
reservoir, to await the use of a house built by 
him on property he had acquired subsequently 
to his riparian property. It was held that the 
question whether his use of the stream was rea- 
sonable under all the circumstances was properly 
left to the jury. Inone of the opinions it is said: 
“The defendant has built himself a house on the 
side of a hill, and he formed a reservoir to supply 
his house with water from the stream. This ex- 
ercise of his right seemed somewhat strong, and 
the plaintiff’s counsel were at one time inclined 
to rely upon the distance of the house from the 
stream, but, probably, on reflection, they found 
it immaterial. The real question in the case is 
whether a man who has 321,000 gallons of water 
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coming down to him, can complain if 10,000 are 
taken before.’’ Elliot v. Railroad Co., 10 Cush. 
191, was an action to recover damages for the 
diversion of water by a railroad company, an 
upper proprietor, for the use of its locomotives, 
engines, and other similar purposes. It was 
contended at the trial that, if the jury were sat- 
isfied of the existence of the stream and the di- 
version of the water by the defendant, plaintiff 
was entitled to a verdict for nominal damage, 
. Without proof of actual damage; but the presid- 
ing judge instructed the jury that, unless plaintiff 
suffered actual perceptible damage in conse- 
quence of the diversion, the defendant was not 
liable in the action, and this direction was held 
to be right by the entire court. In the course of 
tbe opinion, Mr. Chief Justice Shaw says: ‘*The 
right to flowing water is now well settled to be a 
right incident to property in theland. Itisa 
right publici juris, of such character that, whilst 
it is common and equal to all through whose land 
it runs, and no one can obstruct or divert it, yet, 
as one of the beneficial gifts of Providence, each 
proprietor has aright to a just and reasonable 
use of it, as it passes through his land; and, so 
long as it is not wholly obstructed or diverted, or 
no larger appropriation of the water running 
through it is made than a just and reasonable use, 
it cannot be said to be wrongful or injurious to a 
proprietor lower down. What is such a just and 
reasonable use may often be a difficult question, 
depending on various circumstances. To take a 
quantity of water from a large running stream 
for agriculture or manufacturing purposes would 
cause no sensible or practicable diminution of the 
benefit to the prejudice of a lower proprietor; 
whereas, taking the same quantity from a small 
running brook passing through many farms 
would be of great and manifest injury to those 
below. who need it for domestic supply or water- 
ing cattle; and therefore it would be an unreason- 
able use of the water, and an action would lie in 
the latter case, and not in the former. It is, 
therefore, toa considerable extent, a question of 
degree. Still the rule is the same, that each pro- 
prietor has the right to a reasonable use of it, for 
his own benefit, for domestic use, and for manu- 
facturing and agricultural purposes.’’ In Gar- 
wood v. Railroad Co., 83 N. Y. 400, « riparian 
proprietor was allowed to maintain an action to 
recover damages against a railroad company for 
diverting the waters of a stream and conveying 
them by pipes to reservoirs where its locomotives 
were supplied with water, the proof showing that 
the water so diverted was sufficient ‘‘to percep- 
tibly reduce the volume of water’ in the stream, 
and to ‘‘materially reduce or diminish the grind- 
ing power of plaintiff's mill,’’ in consequence of 
which he sustained damage to a substantial 
amount. In Gillis v. Chase, 67 N. H. 161,31 Atl. 
Rep. 18, it is held that a riparian owner is not 
liable for a reasonable use of water passing his 
land—whether for his own purposes or for sale to 
others, and the reasonableness of his use is a 





question of fact. Inthis case it issaid: ‘Each 
riparian proprietor having the right to a just and 
reasonable use of the water as it passes through 
and along his land, it is only when he transcends 
his right by an unreasonable and unauthorized 
use of it that an action will lieagainst him by an- 
other proprietor whose common and equal right 
to the flow and enjoyment of the water is thereby 
injuriously affected. And as the reasonableness 
of the use is, to a considerable extent, a question 
of degree, and largely dependent on the cireum- 
stances of each case, itis to be judged of by the 
jury, and must be determined at the trial term as 
a mixed question of law and fact.’’ In Fifield v. 
Waterworks (Cal.), 62 Pac. Rep. 1054, it was held 
by the Supreme Court of California that a lower 
riparian proprietor, who is not injured by the 
diversion of water by a corporation conducting 
and carrying on the business of supplying the in- 
habitants of a city with water, cannot restrain 
such diversion. In Ulbrigbt v. Water Co., 86 
Ala. 587, 6 South. Rep. 78, 4 L. R. A. 572, a ri- 
parian proprietor filed a bill to enjoin the diver- 
sion of water from the stream by an upper ripa- 
rian proprietor, a water company, for the use of 
its waterworks, constructed tosupply the inhab- 
itants of a city with water. The testimony in the 
ease established that the diversion of water for 
the purpose mentioned would result in a sensible 
diminution in the flow of the stream itself in the 
dry season or summer months, but that the com- 
plainant was making no particular use of the 
stream, and therefore suffered no special damage 
by the act of the defendant; and it was held that, 
as the defendant was taking the water for the 
purpose of supplying the wan.s of a neighboring 
town, and not returning it to its natural channel, 
the plaintiff was entitled to an injunction in vin- 
dication of his rights, without any special proof 
of damages; but, as he was not making any par- 
ticular use of the water, the injunction should be 
so framed as only to restrain its use ‘to the 
sensible injury or damage of the complainant for 
any purpose for which he may now or in the 
future have use for it.” 

It is apparent, therefore, that the rule, so often 
stated and reiterated in the books, that a riparian 
proprietor is entitled to have the entire flow of 
the stream to come down to his premises, is sub- 
ject to the important limitation that an upper 
riparian proprietor may make such a use thereof 
as does not work any actual, material, and sub- 
stantial damage to the common right which each 
proprietor has; and, whether a proposed use is 
of the character referred to, and therefore reason- 
able, does not depend so much upon the area of 
the land of the offending proprietor, or the place 
of the use, as upon the effect it has upon the cor- 
relative rights of the other proprietors. Under 
this doctrine the defendant was not a wrongdoer 
when he used the waters of the stream for the 
purpose ofirrigation, nor does the fact that his 
land lies above the level thereof, so that it cannot 
be irrigated by means of ditches wholly on his 
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own premises, affect his right to the use of the 
water (Charnock v. Higuerra, 111 Cal. 473,:44 Pac. 
Rep. 171, 32 L. R. A. 190), although it might 
havea material bearing upon the reasonableness 
of the use, if that question was here for decision. 
Gould, Waters (3d Ed.), § 217. But there is no 
reason shown by this record why the defendant 
should be confined in the use of the water to any 
particular portion of his land. The amount of water 
taken and used by him before the trial was not 
sufficient to materially injure the plaintiffs, or to 
interfere in any substantial way with their rigbts 
as riparian proprietors. There seems to have 
been abundant water left in the stream after his 
diversion for the use of all the other riparian 
proprietors. There is some conflict in the author- 
ities as to whether a riparian proprietor can en- 
join the use of water for the irrigation of non- 
riparian lands without showing damage (Live 
Stock Co.v. Booth, 102 Cal. 151, 36 Pac. Rep. 431; 
Gould vy. Eaton, 117 Cal. 539, 49 Pac. Rep. 577, 
38 L. R. A.181; Fifield v. Waterworks, supra) ; but 
it is clear that a court of equity will not restrain 
the use of water by a riparian proprietor to irri- 
gate his lands unless it is shown that such use 
will injure the other riparian proprietors. Gould, 
Waters (3d Ed.), § 214. The plaintiffs, there- 
fore, were not entitled to an injunction restrain- 
ing the defendant from using the waters of the 
stream for the purpose of irrigation, because such 
use was'no injury to them. But, as the defend- 
ant has set upin his answer, and attempted to 
maintain by his testimony, the absolute right to 
sufficient water to irrigate his land, regardless of 
the effect it may have upon the other proprie- 
tors, the plaintiffs are entitled to such a decree 
as will prevent his use from ripening into an ad- 
verse title.§ Gould, Waters (3d Ed.), § 214; Kin. 
Irr. § 229; Ulbricht v. Water Co., supra; Newhall 
v. [reson, 8 Cush. 595. 

It is suggested that the court ought to ascertain 
and determine the rights of the respective par- 
ties, and fix them in the decree, so that hereafter 
there may be no controversy concerning the mat- 
ter. In the very nature of things, however, it is 
impossible in a case of this character to make 
such a decree. The rights of the several riparian 
proprietors are equal, each being entitled to but 
a reasonable use of the water for irrigating pur- 
poses, and what constitutes such use must neces- 
sarily depend upon the season, the volume of 
water in the stream, the area and character of the 
land which each riparian proprietor proposes to 
irrigate, and many other circumstances; so that 
it seems to us there is no basis upon which the 
court could frame any other decree than one en- 
joining and restraining the defendant from di- 
verting the water from the stream to the sub- 
stantial injury of the present or future rights of 
the plaintiffs, and, as the decree of the court be- 
low is to that effect, it will be affirmed. 


Notrse—Rights of Riparian Owners to the Use ofa 
Stream for Irrigation Purposes.—“ Riparian proprie- 
tors,”’ says Mr. Gould in the latest edition of his work 





on Waters, “upon both navigable and unnavigable 
streams, are entitled, in the absence of grant, license, 
or prescription limiting their rights, to have the 
stream which washes their lands flow as it is wont by 
nature, without material diminution or alteration.’’ 
The right of a riparian owner to use the water 
of a stream is divided into the right to use it 
for ordinary purposes, such as cooking, washing 
and drinking and for his stock, and the right 
to use it for extraordinary purposes, such as 
irrigation and manufacturing. In the former use 
the riparian proprietor may practically consume all 
the water of the stream. In the latter use he may only 
use so much as will not materially injure the right 
of a lower riparian owner to use the stream either 
for ordinary or extraordinary purposes. In other 
words, the use of each riparian proprietor must be 
reasonably taken into consideration, the number and 
necessities of other riparian owners, together with 
the size of the stream’ and the quantity of water 
usually flowing therein. These are general rules of 
the common law which need no citation of authority. 
But the use and diversion of a stream for irrigation 
purposes is a subject of quite modern origin, at least 
so far as its legal aspect is concerned. 

Irrigation may be said to be the application of 
water to lands for agricultural purposes. Platte 
Water Co. v. Irrigation Co., 12 (Colo. 525. The 
right of a riparian proprietor to use the water 
of a stream for that purpose being an extra- 
ordinary use of the stream, is limited, and can 
be exercised only with a reasonable regard to 
similar rights of other proprietors. Gillett v. John- 
son, 80 Conn. 180, A riparian owner may therefore 
be enjoined from diverting the water of a stream for 
irrigation purposes, so as to interfere with the right 
of lower proprietors to use the water for supplying 
their natural wants and for domestic use. Masten- 
brook v. Alger (Mich.), 68 N. W. Rep. 213. The fact 
that the land of a lower riparian owner is made less 
productive does not deprive the upper riparian pro- 
prietor of the reasonable use of the stream for irriga- 
tion purposes. Weston vy. Alden, 8 Mass. 136. What 
constitutes a reasonable and what an unreasonable 
use, however, is a question sometimes difficult of de- 
termination, and must rest for decision upon the 
facts of each particular case. Of course the use of a 
stream for irrigation purposes must not unreasonably 
injure the lower riparian proprietors. Thus one 
riparian owner cannot dam up a stream for irrigation 
purposes, so as tostop the running of a mill of a lower 
riparian proprietor. Colborn vy. Richards, 13 Mass. 
420. But in an action by a mill owner against an up- 
per riparian proprietor for diverting the water ofa 
stream for irrigation, it was held that the defendant 
was entitled to a reasonable use of the water and that 
its use at intermittent periods, when the stream was 
full, and without damage to the working of the mill 
or sensible diminuition of the water was a reasonable 
use. Embrey v. Owen, 6 Exch. 353. The total con- 
sumption of the water of astream by one riparian 
propriety is of course unreasonable. Lux v. Hag- 
gin, 69 Cal. 255. 

In the arid region of the United States, especially 
in the Western states and territories, the subject of 
irrigation bas assumed a most vital importance, im- 
mense population being absolutely dependent for life 
and sustenance upon the artificial application and 
diversion of water and water courses. In most of 
these states the question has been regulated by stat- 
ute. In Colorado, North Dakota, Wyoming and 
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Nevada the common-law doctrine of riparian rights 
has been abrogated and the water of natural streams 
declared to be public property. In California, Ne- 
braska, Idaho, North Dakota, Montana, Oregon and 
Washington the doctrine of riparian rights is recog- 
nized although itis declared by constitutional pro- 
visions in some of these states that the use of water 
for irrigation purposes is a public use. In the states 
that follow the lead of Colorado, therefore the use of 
water for irrigation purposes is recognized asa 
natural use and one proprietor may use as much as 
he needs for that purpose without regard to its effect 
upon lower riparian owners. In the states that fol- 
low the lead of California, the doctrine of riparian 
rights is the same as at common law, except that the 
decisions evidence a more liberal construction of 
what is meant by a reasonable use of water for irri- 
gation purposes. 

The case of Lux v. Haggin, 69 Cal. 255, is one of the 
leading and most thoroughly considered cases on 
this important subject. The entire subject in many 
of its phases is exhaustively discussed by McKistry, 
J..in an able and interesting argument covering one 
hundred pages of the California Reports. One of the 
first points decided was that a riparian owner is not 
estopped from objecting to the unlawful diversion of 
the waters of astream flowing through his land, by 
reason of the mere fact that the ditches used in di- 
verting the water were constructed at great expense, 
with his knowledge and without objection by him. 
The court then states the common Jaw on the ques- 
tion of riparian rights as relating to irrigation to be 
as follows: “By the common law, the right of the 
riparian proprietor to the flow of the stream is in- 
separably annexed to the soil, and passes with it, not 
asaneasement or appurtenance, but asa part and 
parcel of it. Use does not create the right, and dis- 
use cannot destroy nor suspend it. The right in 
each extends to the natural and usual flow of all the 
water, unless where the quantity has been dimin- 
ished as a consequence of the reasonable application 
of it by other riparian owners.’”’ This statement of 
the common-law rule will be observed to be slightly 
more liberal than the same rule as it is stated in cases 
cited from the Eastern states and from England. 
But the doctrine as stated in that case is practically 
the rule in all the Western states where the common 
law on the subject has not been abrogated. Thus, in 
Oregon, where water flows in a well defined channel 
through the lands of several persons, each riparian 
owner has a right to have it continue to flow in its 
natural course, without diminution except so far as 
it may be legally used by the others, while passing 
through their respective premises, for irrigation and 
other purposes. Coffman v. Robbins, 8 Oreg. 244. 

Itis ofcourse the rule that an upper riparian 
owner cannot use the water to irrigate non-riparian 
lands. Chauvet v. Hill, 93 Cal. 407. And the mere 
contiguity cannot extend a riparian right which is 
appurtenant to one tract of land to another, although 
both are owned by the same person. Thus, where a 
purchaser of riparian lands subsequently acquires 
other land contiguous thereto, but not on thestream, 
and held under a different patent from the original 
tract, the second tract does not become riparian be 
cause contiguous to riparian lands belonging to the 
same owner. Boehmer vy. Irrigation District, 117 
Cal. 19. 

The only case which the writer could find which 
states a rule defining how far riparian lands may ex- 
tend from the bank of the stream, is that of Bathgate 





v. Irvine, 126 Cal. 185, which holds that lands beyond 
the water shed of a stream are not riparian. 








JETSAM AND FLOTSAM. 


CONTRACTS—A CRITICISM. 


The title, Contract, embraces a very important 
branch ofthe law. Hence the necessity to both the 
practicing lawyer and the student, of having a clear 
conception of the term in its legal and proper sense. 
The idea or element of mutuality is of the very es- 
sence of a contract. A must promise B, and B must 
promise A, before A and B can be said to have formed 
acontract. It isthiselement of mutuality of promise 
or agreement that is the source of all the obligations 
or legal consequences that flow from the contractual 
relation. Whentwo or more parties mutually prom- 
ise or agree with one another that each shall do or 
not doaspecified act or acts, and intend thereby to 
affect their legal relations toward one another, the 
law steps in, seals the agreement, and says to each, 
“what thou hast promised thou shalt perform.” Ip 
other words, the law attaches obligations of perform- 
ance to agreements’ of this kind, and calls them con- 
tracts. Properly speaking, all contracts are execu- 
tory; by which I mean that the parties thereto 
always contemplate the performanee of their respect- 
ive promises as a matter lying wholly within the 
future. Upon this point there is much confusion in 
the text books. Matter that pertains wholly to the 
discharge or performance of a contract is treated as 
if it fell within the scope of the information of a con- 
tract; and senseless distinctions are made in the 
books, based upon this jumbling together of things 
that ought to be kept separate. The formation ofa 
contract is one thing, the performance of a contract 
is another, and quite a different thing. A contract is 
a perfect contract, perfectly formed, weighed with 
all its obligations, before a single act is done by 
either party to it, toward the performance of their 
respective promises. Let me illustrate what I am 
trying to make clear. Mr. Anson in his very able 
work on Contracts, in speaking of the manner in 
which acontract may be formed, says: ‘“‘Beforea 
contract can be formed there must be a distinct offer 
on the one hand and an acceptance of the same on the 
other. This offer may consist of an act, or a promise. 
In other words, a contract may be formed in the fol- 
lowing three ways: 1. A promise for an act. 2. An 
act for a promise. 3. A promise for a promise.” I 
respectfully inisist that a contract may be formed in 
but one way, viz.: A promise fora promise. Here 
isan example of what Mr. Anson terms a ‘promise 
for an act.’”’ A tells B he will pay him a certain sum 
of money for a day’s work. B accepts the offer by 
doing the work. Now, according tothe theory of 
this writer there is no contract formed, that is, there 
is no acceptance of the proposal or offer of A until 
after B has performed the day’s work. I submit that 
the contract is formed, necessarily, before B com- 
mences the day’s work. B does the work in fulfill- 
ment of his promise (express or implied) to do it. 
The doing of the work by B isclearly the perform- 
ance or discharge of his part of a contract previously 
entered into or formed. To form a contract and per- 
form it atthe same time, and by the same act isa 
logical absurdity. The contract is formed when A 
says “for a day’s work I promise to pay you so much 
money,” and B says “for so much money I promise to 
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do the work.” B’s promise may not be express, but 
in contemplation of law the promise is made, and it 
is made, anterior in point of time to the doing of the 
work. So it is with all contracts. A contract is 
completely formed when mutual promises have been 
given and accepted. Subsequent events may discharge 
the parties from the performance of their respective 
promises, but the original perfection or validity of 
the contract isin no way impaired thereby. So the 
promise of one party to a contract may condition his 
performance thereof by requiring the other party to 
perform his promise in a certain way, or at a certain 
time, before the former shall be required to perform 
his. Allsuch conditions relate to the discharge of a 
contract and not its formation. 
Cc. L. V. MULKEY. 








BOOE REVIEWS. 





3RANDENBURG ON BANKRUPTCY, SECOND EDITION. 


This is a very timely publication which the profes- 
sion will welcome, especially those engaged in bank- 
ruptcy practice. The first edition of this work met 
with the very favorable reception which it deserved. 
While the first edition was intended merely asa guide 
to the construction of the law by the aid of decisions 
rendered under the act of 1867, the present edition is 
based on the law of 1898 as interpreted by the federal 
and state courts, and the author has also in this vol- 
ume undertaken to elucidate questions yet undecided 
by the courts which have arisen in his mind. Such 
opinions coming from one so eminently qualified 
by long experience as an instructor and author toin- 
vestigate them will be highly appreciated by lawyers 
seeking information on subjects not yet passed upon 
by the courts. These questions, including many dif- 
ficult ones, the author has discussed thoroughly and 
ably, sustaining his conclusions by numerous citations 
to decisions under the act of 1867, and he has reason 
to feel complimented from the fact that the Supreme 
Court of the United States has recently rendered sev- 
eral decisions on bankruptcy questions, the conclu- 
sions of which arrived at by the court being the same 
as arrived at by Professor Brandenburg in his discus- 
sion of the question decided; among which may be 
menticned the subjects of preferential payments on 
account under section 57c (Carson, Pirie & Scott vy. 
Chicago Title & Trust Co.), and on the question of 
provability of alimony in Re Schufaldt. The author 
has treated each section and subdivision of the law 
separately, and paralleled his discussion of its provis- 
ions with the decisions under the act of 1867, and 
wherever applicable has also made reference to rules 
of the supreme court. The rules, forms and orders 
of the supreme court and the state exemption laws 
are printedin full in the back of the book. The 
chapter on definitions as construed by the courts will 
be found especially useful. Chapter three on acts of 
bankruptcy is very full and complete. We commend 
this treatise on bankruptcy as being the most full and 
complete that has yet been offered to the profession. 
The table of cases contains about 3,000 citations. The 
index is very full and complete. The book contains 


1,040 pages, printed on excellent paper, bound in law 
sheep. The author is Edwin C. Brandenburg, L. L. 
M., author of the digest of bankruptcy decisions; 
professor of procedure in bankruptcy in Columbia 
University and in charge of bankruptcy matters in 
the department of justice. Published by Callaghan 
& Company, Chicago. 








HUMORS OF THE LAW, 


THE LAST STAMP. 
And so, mi senor, you’re the last— 
The one long sought, so long in vain. 
’Tis joy to know your days are past 
And we have done with licking Spain. 


The number must be billions, quite, 
Now gone before until the string 

Would reach in rainbow colors bright 
Around the world, an endless ring. 


We've licked the red, the brown, the blue, 
The halves, the quarters, twos and ones; 
And sadly have we licked a few 
That cost a plunk to wad the guns. 


We’ve licked until our taste is spoiled 

And comes in streaks of green and brown, 
But still we have the tyrant foiled— 

We've helped to put the Spaniard down. 


We’ve always had to stop and think 
With every policy we wrote, 
Tf we should use a blue or pink 
Or brown to make the blamed thing float. 


We’ve had to learn much we’d forgot 
About the ways of fractions strange; 
And really we have lost a lot 
Of time and been close run for change. 


How glad I am I cannot tell 
You are the last one I must stick; 
I’m pleased to bid you now farewell 
With one last long and lingering lick. 
—Rough Notes. 





A SWISS YANKEE. 

In Constance, Switzerland, is a tailor smart enough 
to have been born in Connecticut. He adver- 
tised, not to get good customers, but to be warned 
against bad ones. To this end he published the fol- 
lowing: 

‘A young lady, good looking and very wealthy, 
wishes to meet with a gentleman of good family; 
view marriage; age noobject. The lady will not ob- 
ject to pay the debts (amount of which should be 
stated) of her future husband. Inclose photo and 
reply to X. Z., care of this paper.”’ 

Every bachelor for miles around, who was hard up, 
replied. The tailor had copies made of the photo- 
graphs and pasted them in a book, with the written 
name and addresses. Then he returned the originals 
with profuse apologies. He probably has as few debts 
as any tradesman in Constance. 


Judge—How old are you? 

Witness (a lady)—Thirty. 

Judge—Thirty? I have heard you give the same age 
in this court for the past three years. 

Witness—Yes; I am not one of those peeple who 
say one thing to-day and another thing to morrrow. 

Arkansaw Justice (to spectator who has just en- | 
tered)—Huck Buckley, fine you ten dollars for con- 
tempt of court! 

Buckley—Huh, ’squire! I hain’t said a word yet! 

Arkansaw Justice—I know it, but that thar hos you 
traded to me last week has got a spavin, and this is 
probably the only chance I’l] have to git even with 
you. Fork over, or go to jail! 
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1. ADVERSE POSSESSION—Permission.—A prescriptive 
title cannot be founded upon use and occupation 
which is not adverese to'the title of the owner, but 
which is under permission of such owner.—Davis V. 
DEVANNEY, Idaho, 65 Pac. Rep. 500. 


2. ADVERSE POSSESSION—Passways — Title by Pre- 
scription.—To acquire the right to a passway by pre- 
scription, it must appear that it has been claimed as a 
matter of right, and not by permission merely, for at 
least 15 years.—ABELL v. PAYNE, Ky., 62 8S. W. Rep. 
880. 

3. ADVERSE POSSESSION—Passways — Title by Pre- 
scription.—As a guardian cannot acquire an interest 
hostile to his wards in their estate, it will be conciu- 
sively presumed that a passway which he opened over 
their lands for his and their convenience was permis- 
sive, merely, and that it so continued throughout the 
term of the guardianship.—PATTERSON V. GRIFFITH, 
Ky., 62S. W. Rep. 884. 

4. ADVERSE POSSESSION—Passways — Title by Pre- 
scription.—Where the right of the public to the use 
ofa passway has become complete by adverse use, 
that right is not defeated by erecting obstructions 
which are removed by the public whenever it becomes 
necessary to use the passway; butthere must,to de- 
feat the right, be an adverse holding for 15 years, ora 
voluntary abandonment of the use by the public.— 
POTTS V. CLARK, Ky., 628. W. Rep. 884. 


5. ASSIGNMENTS FOR CREDITORS—Refusal of Assignee 
to Sue.—The fact that the assignee refuses to sue fora 
debt due the assignor does not entitle a creditor to 
subject the debt, the remedy being an action to com- 
pel the assignee to execute the trust.—WEST V. GRIB- 
BEN, Ky., 628. W. Rep. 869. 

6. ATTORNEY AND CLIENT—Fees. — Where a claim 
was assignedtoa bank on an agreement reserving 
one-fourth the amount of recovery thereon for an at- 
torney to be employed by the assignor, the bank was 
liable to other attorneys employed with its consent to 


assist the original under an agreement fixing their 


compensation at one-eighth the amount of recovery; 
the original attorney, by agreement, receiving the 
same amount. — First Nat. BANK OF DENISON v. 
Hoveses, Tex., 62S. W, Rep. 827. 





7. ATTORNEY AND CLIENT — Services — Value —Evi- 
dence—Admissibility.—-Where the attorney who op- 
posed plaintiff’s assignor in the trial of a case stated 
to the jury all the facts on which he based the value 
ofthe assignor’s legal services, but testified that he 
could not state their value without looking into his 
mind, an answer, after consideration, fixing the value 
was not objectionable as based on what was in the 
witness’ mind, and not on the evidence.—ROCHE v. 
BALDWIN, Cal., 65 Pac. Rep. 459. 

8. BILLS AND NotgEs—Holder for Value—Burden of 
Proof.—A suit ona promissory note payable toAB, 
agent, and by him sold, indorsed and delivered, be- 
fore maturity and for a valuable consideration, can be 
maintained by the holder, and where the answer ad- 
mits the execution of the note, but denies that plaint- 
iff is the owner by purchase before maturity for a con- 
sideration, and alleges want of consideration in the 
holder, the burden of proving such allegations ison 
him.— YATES V. SPOFFORD, Idaho, 65 Pac. Rep. 501. 


9. BripGEs—Injuries— Measure of Damages.—Plaint- 
iff builta bridge under a contract with the county 
obligating him to keep same in repair for a period of 
five years. The bridge having been injured by logs 
driven by defendant’s servants, the county ordered 
plaintiff to rebuild and repair the same, on penalty of 
forfeiture of his bond, which he did. Held, that the 
injury resulting from the negligent driving of the logs 
was an injury to plaintiff, and not to the county, and 
hence plaintiff was entitled to maintain the suit 
against defendant for the damages so sustained.—CUE 
Vv. BRELAND, Miss., 29 South. Rep. 850. 


10. CARRIERS—Injury to Passenger—Negligence—Res 
Ipsa Loquitur.—Where it is shown that an injury toa 
pussenger was caused bythe act of the carrier in op- 
erating the instrumentalities employed in his busi- 
ness, there is a presumption of negligence, which 
throws on the carrier the burden of showing that the 
injury was sustained without any negligence on his 
part;and hence a verdict for plaintiff for injuries 
against a street ruilroad will not be reversed because 
the evidence fails to show tbat the rate of speed of the 
car at the time of the accident was excessive, or that 
the excessive rate of speed or other negligence of de- 
fendant wastbhe proximate cause of the injury, since 
it is sufficient that it fails to show that it was not so.— 
BASSETT V. LOS ANGELES TRACTION CoO., Cal.,65 Pac. 
Rep. 471. 

11. CARRIERS OF PASSENGERS — Collisions — Passen- 
gers—Expert Witnesses and Testimony.—A physician, 
after testifying to his professional qualifications, tes- 
tifled, without objection, respecting the plaintiff’s in- 
juries, disease, and condition, it was notan abuse of 
discretion to permit him to give his opinion as to 
what percentage of patients with such affliction ulti- 
mately recover their health. Such evidence was ad- 
missible, since it had a direct bearing on the perma- 
nency of the disease which plaintiff claimed resulted 
from the injuries.—BUDD Vv. SALT LAKE CITY R. Co., 
Utah, 65 Pac. Rep. 486. 


12. CONFLICT OF Laws—Liability of Wife—Law of 
Domicile.—If by Missouri law a wife may bind herself 
for a debt of her husband, and if a wife while residing 
in Missouri does so bind herself, the obligation will be 
enforced against her after she becomes a resident of 
this state. Capacity to become obligated on promis- 
sory notes is tested by the law of the domicile, not by 
the law of the place where the notes are payable.— 
BAER V. TERRY, La., 29 South. Rep. 886. 


13. CONTRACT—Building—Damages for Failure to 
Complete Building by Time Fixed.—Where a building 
contract stipulated thatthe building should be com- 
pleted by January Ist, and that the contractors should 
pay $20 per day for each day it might remain un- 
finished after that time, and the building was not fully 
completed untilthe lst of July,the owners were not 
entitled to the stipulated damages for the full time, as 
part of the building was completed, and was occupied 
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by the tenants ofthe owners, long before the Ist of 
July; and, under allthe circumstances, the damages 
willbe fixed at a little more than one-third of the 
stipulated amount.— WHITEHEAD V. BROTHERS LODGE, 
I. O. O. F., NO. 32, Ky., 62S. W. Rep. 873. 

14. COUNTIES—County Warrants—Validity—Interest. 
—Sess. Laws 1896, p. 178, ch. 64, validated debts which 
counties had contracted in excess ofthe limit of in- 
debtedness. Chapter 131, § 59, provided that county 
warrants should bear 5 per cent. interest from the 
time of presentation till paid. Held, thata county 
warrant issued prior to 1896,and void as in excess of 
the debt limit, and also containing an invalid provis- 
ion for the payment of 8 per cent. interest, though in- 
terest on county warrants was notthen authorized, 
was only validated by chapter 64 as to the principal, 
and not as to the interest,and hence the holder 
thereof was only entitled to5 per cent. interest from 
the time chapter 131 went into effect.—MCINTOSH Vv. 
SALT LAKE Co., Utah, 65 Pac. Rep. 483. 


15. COUNTIES—Removal of County Commissioner 
from Office.—When proceedings under section 7459, 
Rev. St., are brought to remove a county officer, and 
the court finds that such officer acted honestly in mak- 
ing such charges against his county, and honestly be- 
lieved at the time he presented his claim for allow- 
ance, and when he collected the same, that such 
charges were legal, itis error to remove him from 
oftice, and enter judgment against him for the penalty 
provided by said section.—PONTING V. ISAMAN, Idaho, 
65 Pac. Rep. 4384. 


16. CRIMINAL Law—Contempt—Right to Make Ex- 
planation before Infliction of Punishment.—Code, § 
4465, allows one accused of contempt to make, at his 
option, a written explanation thereof under oath. 
Held, that where one’s guilt is unquestioned, and 
where he advised the court in unmistakable language 
that he was ready for punishmentif the judge was dis- 
posed to inflict it, itis not necessary that an oppor- 
tunity be given forsuch written explanation before 
punishment was inflicted._HARDIN V. SILVARI, Iowa, 
86 N. W. Rep. 223. 


17. CRIMINAL LAW—Information—Amendment—Sur- 
prise.—Where, pending a trial of a person for larceny, 
the information is amended by substituting therein 
the nameof a husband for that of his wife as the 
owner of the property stolen, and both before and 
after the amendment both husband and wife were ex- 
amined as witnesses, andthe accused made no effort 
to have the trial postponed, nor availed himself ofthe 
presence ofthe spouses on the stand as witnesses to 
negative the ownership as laid in the amended infor- 
mation, he is properly refused a new trial, based upon 
a claim that he was surprised by the amendment, and 
that he could disprove by the wife, as newly-discov- 
ered testimony, that the property was her parapher- 
nal property.—STATE V. BRIGHT, La., 23South. Rep. 
993. 


18. CRIMINAL Law—Instructions—Credibility of De- 
fendant.—An instruction to the jury in a criminal 
prosecution inthe following language is held erro- 
neous and prejudicial to defendant, viz.: ‘‘You will 
not allow yourselves to be imposed upon, nor led into 
the belief of unreasonable stories on the part of either 
the prosecution or of the defense. You must bear in 
mind the tendency on the part of the guilty, when ac- 
cused of crime, to fabricate some story or stories 
which they think may effect their acquittal.’’—STaTE 
v. Hoy, Minn., 86 N. W. Rep. 98. ‘a 

19. CRIMINAL LAw—Sentence—Validity.—In a prose- 
cution upon an information containing a number of 
counts,and where the verdict returned finds the de- 
fendant guilty of several of the offenses charged, the 
court should pronounce a single judgment, imposing 
the full measure of punishment to be imposed for all 
such offenses. A judgment regularly rendered on 


one of the offenses included in the verdict, and which 
has been executed in part by the imprisonment of the 








defendant, is the end of the prosecution, and exhausts 
the power of the court in the case; andthe action of 
the court in bringing inthe defendant several years 
after the rendition of the judgment, and sentencing 
him again upon the remaining offenses embraced in 
the verdict, is wholly without authority.—IN RE BECK, 
Kan., 64 Pac. Rep. 971, 

20. DEED—Description—Extrinsic Evidence to Ex- 
plain Latent Ambiguity.—Where the description of 
land in a title bond called for ‘‘the point” of a cliff as * 
a corner, and “‘thence with the cliff,” it appearing that 
the cliff forked atthe point indicated, extrinsic evi- 
dence was admissible to show whieh fork of the cliff 
was intended; the ambiguity being a latent one.— 
HALL V. CONLEE, Ky., 628. W. Rep. 899. 


21. DETINUE—Claim of Third Party—Time of Making. 
—Under the statute authorizing the interposition of a 
claim and the trialto the right of property by claim- 
ant in actions of detinue (Code 1896, § 1484), such claim 
can be interposed only where there has been a prelim- 
inary seizure of the property before trial and judg- 
ment in such detinue suit, and after the rendition of 
judgment no claim to the property can be interposed 
under the statute.—MCGLATHERY V. WILLIAMS, Ala., 
29 South. Rep. 858. 

22. ELECTIONS—Qualifications of Voters.—A consti- 
tutional provision which provides that “for the pur- 
pose of voting, no person shall be deemed to have 
gained or lost a residence by reason of his presence or 
absence while kept at any almshouse.or other asylum 
at public expense,”’ preserves the voting status of the 
inmates of a soldiers’ home at the time of the entry 
thereto, and such inmates cannot acquire, by reason 
of their presence in such soldiers’ home, and while 
kept at public expense, the right to vote in the county 
and precinct in which such institution is located.— 
POWELL V. SPACKMAN, Idaho, 65 Pac. Rep. 503. 


23. EMINENT DOMaIN—Condemnation of Property— 
Failure of Statute to Prescribe Course of Procedure.— 
Ky. St. § 2852, part of charter of cities of the first class, 
which provides that the board of park commissioners 
may order the condemnation of, properiy, is valid. 
though the course of procedure is not prescribed fur- 
ther than to require that the proceeding shall be in- 
stituted by the filing of a petition; the court having 
power to regulate the additional procedure according 
to the course of the common law.—BOARD OF PaRK 
ComRSs. OF LOUISVILLE V. DU Pont, Ky.,628. W. Rep. 
891. 

24. Equiry—Deeds — Unauthorized Clause — Correc 
tion.—Where acontract of exchange provided thata 
warranty deed given thereunder was to be subject to 
an incumbrance, and the notary, without the 
knowledge or authority of the grantee, added in the 
deed, ‘“‘which the grantee assumes and agrees to pay,” 
the deed will be corrected in so far as it imposes on 
the grantee the assumption to pay said indebtedness. 
—JONES V. PRICE, Iowa, 86 N. W. Rep. 219. 


25. EXECUTORS AND ADMINISTRATORS—Distribution 
by Executor Under Judgment Subsequently Reversed. 
—Where the mother of illegitimate children allowed 
the father to have their services until they reached 
their majority, in consideration of his agreement to 
bring them up, and to provide a home for her at his 
death, neither her claim under the contract nor the 
claims of the children under an agreement by which 
they worked for the father after arriving at age and 
permitting him to hold their wages for them are pre- 
ferred claims against his estate after his death. — 
SToRY V. STORY, Ky.,62 8. W. Rep. 865. 


26. EXECUTORS AND ADMINISTRATORS — Executor’s 
Commissions—Attorney’s Fees.—The widow of a tes- 
tor, as executrix and life-tenant, made a contract with 
a corporation which was entitled to the estate as 
devisee in remainder, by which she transferred to it 
the estate in consideration of its agreement to pay her 
an annuity; the contract stipulating that she was to 
first pay off all existing debts of the estate, and make 
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a full statement of her accounts by acertain time, and 
that the transfer was made subject to “attorney’s fees 
and costs of settlements.” A disagreement having 
arisen as to the amount to be turned over, the execu- 
trix brought suit for a settlement of that matter. Held, 
that plaintiff is entitled to commissions as executrix, 
and also toa reasonable attorney’s fee for bringing 
the suit.—CRUTCHER’S EXECUTRIX V. BOARD OF MIS- 
SIONS OF METHODIST EPISCOPAL CHURCH SOUTH, Ky., 
628. W. Rep. 895. 

27. FIRE INSURANCE—Forfeiture— Subsequent Legis- 
lation.—A fire policy being already forfeited undera 
condition thereof by occupation by a tenant, the 
rights of the parties are not affected by the subse- 
quent enactment of Code, § 1748, providing that a con- 
dition in a policy making it void before the loss oc- 
curs shall not prevent a recovery thereon, if it be 
shown that the failure to observe the condition did 
not contribute to the loss.—ELLIOTT V. FARMERS’ INS. 
Co., Iowa, 86 N. W. Rep. 224. 

28. FRAUDULENT CONVEYANCE — Husband’s Declara- 
tions as Evidence Against Wife.—Where the hus- 
band’s creditors were seeking,in an action against 
the husband and wife jointly,to subject property in 
the wife’s name on the ground that it had been paid 
for by the husband, the husband’s declarations tend- 
ing to show his interest were competent as evidence 
against the wife.—PULLINS V. PULLINS, Ky., 62 8. W. 
Rep. 865. 

29. GUARDIAKX AND WARD—Mortgage of Ward’s Prop- 
erty—Purpose.—Under Code Civ. Proc. § 1578, provid- 
Ing that the property of a minor may be mortgaged to 
pay or renew alien thereon, wherethere are several 
minors owning undivided interests In the same prop- 
erty, each subject to a lien, the interest of each minor 
cannot be mortgaged tu secure the aggregate of all 
their debts, but each must be bound only for his part 
thereof.—HOWARD V. BRYAN, Cal., 63 Pac. Rep. 462. 


30. HiGHways—Collision—Bicycles.—Plaintiff, while 
crossing a street at acrossing was injured by being 
run into by defendant on a bicycle. The accident oc- 
curred at night, and plaintiff, who was oarrying an 
open umbrella, did not look up and down the street 
before attempting to cross. A witness testified that 
he was 75 or 100 feet away, but saw both plaintiff and 
defendant just before the accident;and defendant 
testified that a are light was atthe place, and that he 
saw the plaintiff when within 60o0r65feetof him. 
Held, in an action for the injuries received, thata 
special finding that the plaintiff could not, by the ex- 
ercise of ordinary care, under the circumstances, have 
seen the defendant in time to have avoided the col- 
lision, was not supported.—MILLS V. CONLEY, Wis., 86 
N. W. Rep. 203. 


31. HOMESTEAD—Liens—Validity.— Where the pur 
chaser of realty pays the purchase price, and then 
borrows from the vendor, who retains alien inthe 
deed for the borrowed money, the purchaser does not 
acquire title by such payment, and by making slight 
and inconsiderable improvements, so as to defeat 
such lien by aclaim of homestead.—JONES V. MALE, 
Tex., 628. W. Rep. 827. 


32. HUSBAND AND WIFE—Community Estate—Rights 
of Widow.—One who occupies the position of widow 
in community and sole heir ab intestato has such an in- 
terest in the property of the community which had 
existed between her deceased husband and herself as 
to entitle her in default of the appointment of any one 
charged with that duty, to invoke the aid of the court 
for its preservation. — BARBER v. WATSON, La., 29 
South. Rep. 889. 

33. HUSBAND AND WIFE—Necessaries — Payment of 
Interest on Mortgage Debt at Wife’s Request.—Under 
Gen. Stat. ch. 52, art. 2, § 2, declaring that the wife’s 
real estate shall be liable for debts contracted on ac- 
count of ‘‘necessaries,”’ the wife’s real estate cannot 
be subjected to the payment of a note executed by 
her and her husband for money advanced by plaintiff 





at their request to pay interest on a debt secured by 
mortgage on a dwelling house owned by the wife, as it 
does not appear that the wife owed the mortgage debt, 
or that she or her family occupied or intended to oc- 
cupy the mortgaged dwelling house; she having 
ample estate outside of that for their support.—WaTTS 
v. TURNER, Ky., 628. W. Rep. 878. 

34. HUSBAND AND WIFE—Property Rights—Dation en 
Paiement—Simalation.—The wife received amounts, 
made crops, and realized revenues on her separate 
property, for which her husband, by using same, be- 
came liable. Thetestimony does not prove thatthe 
husband made no revenues, and that the result of his 
exertions did not go to the support of the family. In 
the absence of that proof, the amount required is not 
deducted from her separate right, inorder thereby to 
reduce them to nil, and give rise to the conclusion 
thatthe wife has no sepurate right, as the whole 
amount went tothe support of the family.—LEHMAN 
v. COULON, La., 29 South. Rep. 879. 

35. InJUNETION—Pendente Lite.—A court of equity 
can, in the proper exercisejof its jurisdiction, enforce 
and preserve property or rights in issue in statu quo 
until the hearing on the merits, and, in order to sus- 
tain an injunction for the protection of property pen- 
dente lite, it is not necessary for the court to decide in 
favor of the complainants upon the merits, or that he 
should present such a case as will certainly entitle 
him to a decree upon the final hearing; but,in order 
to support such an injunction, the court must be sat- 
isfied that the complainant certainly has a right as 
to the existence of whichthere isa substantial ques- 
tion to be decided, and that without the interim inter- 
ference, such right would probably be lost or de- 
stroyed.--COXE V. HUNTSVILLE GASLIGHT Co., Ala., 29 
South. Rep. 868. 

36. INJUNCTION—Title to Realty—Right of Possession 
Under Contract.—Where a complaint in an applica- 
tion for an injunction stated that plaintiff was the 
owner of aright to pump water from a certain well, 
and that defendants had prevented, and threatened to 
continue to prevent, plaintiff from so pumping water, 
but there was no allegation that plaintiff was, or de- 
fendant was not, in possession of the property, 
plaintiff was not entitled to an ex parte injunction en- 
forcing its alleged right to the property since it would 
operate to change the possession of property, which 
is not the proper function of a preliminary injunction. 
—SAN ANTONIO WATER CO. V. BODENHAMER & SIERRA 
WATER & POWER CO., Cal., 65 Pac. Rep. 471. 

37. INSURANCE—Separate Contracts — Void as to 
Realty and Valid as to Personalty.—Where the insur- 
ance of personal property was evidenced by a paper 
attached toa policy previously issued oa real estate, 
a breach of condition as to title, rendering void the 
original policy, did not affect the insurance on the 
personal estate, the contracts being separate.—Con- 
TINENTAL INS. CO. V. GARDNER, Ky., 62 S. W. Rep. 886. 


38. INTOXICATING LIQUORS — Illegal Sale—Evidence. 
—On atrial under an indictment for selling spirituous, 
vinous, or malt liquors without a license, and con- 
trary to law, where the evidence for the state connect- 
ing the defendant with the commission of the offense 
was Circumstantial, and tended to show that the sale 
was madeinthe room of another person, testimony 
going to show that in said room liquors were kept and 
controlled by the defendant, and jointly with said 
other person, and that onthe occasion when whisky 
was being sold by said other person In the defendant’s 
presence the defendant was assisting him, and was 
personally concerned in the disposition of the liquor, 
is competent and admissible in evidence. Insucha 
case itis not prejudicial tothe defendant to allow a 
witness, upon his examination, to deny that he tes- 
tified before the grand jury to having seen whisky 
bought in the house where the defendant was ar- 
rested, and where the evidence for the state tended to 
show the selling of the whisky complained of oc 
curred.—WRIGHT Vv. STATE, Ala., 29 South. Rep. 864. 
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39. INVESTMENT BY GUARDIAN — Order of Court.—A 
guardian, without authority of the court, purchased 
real estate with the money of his ward. The value of 
the realestate had somewhat depreciated when the 
ward became of age, and it was shown that during the 
ward’s infancy money could be safely loaned at 10 per 
cent, perannum. Held, thatthe ward was entitled to 
recover from the guardian the amount invested by 
him in the house, with 10 per cent. interest, com- 
pounded annually.—SCHEIB V. THOMPSON, Utah, 65 
Pac. Rep. 499. 

40. JUDGMENT—Action to Set Aside—Laches.—Where 
defendants, against whom judgment was obtained 
without service of the summons, and who did not 
learn of the action until some time after their prop- 
erty was sold thereunder, commenced au action to 
set aside the return of service of the summons and 
subsequent proceedings within 10 months after the 
sale, and before any subsequent change in the prop- 
erty occurred, they were not guilty of laches. Where 
property was sold under a judgment obtained with- 
out jurisdiction, the fact that the purchaser redecmed 
the property from a tax sale is no defense to an action 
to set aside such judgment and proceedings.—KEELY 
Vv. East SIDE IMP. Co., Colo., 65 Pac. Rep. 457. 


41. LANDLORD AND TENANT — Forcible Entry and De- 
tainer—Tenants in Common.—H and plaintiff owned 
lund astenants in common, which adjoined the de- 
fendant’s right of way, and H gave defendant an op- 
tion to purchase his interest. Defendant entered on 
the land, and began removing dirt to build a track on 
its adjoining right of way, and plaintiff brought forci- 
ble entry and detainer against both H and defendant. 
Subsequently H deeded his Interest to defendant. The 
court entered an order compelling defendartto re- 
move not only from the land in controversy, but also 
from its original right of way. Held,tbat it was not 
error to modify the order by confining ittothe land 
in controversy.—CAGWIN V. CHICAGO & N. W. Ry. Co., 
Iowa, 86 N. W. Rep. 220, 


42. LIFE INSURANCE — Asssignment — Husband and 
Wife.—An insurance policy was issued ip favor of the 
wife of the insured if living at the time of his death, 
and, if not living, thento hischildren. The insured 
and his wife assigned the policy to plaintiff as col- 
lateral. The wife died before her husband. After the 
wife’s death, atontine dividend accrued on the pol- 
icy. Held, thatthe wife’s death defeated the assign- 
ment and all rights predicated thereon, including the 
dividend.—STEVENS V. GERMANIA LIFE INS. Co., Tex., 
62S. W. Rep. 824. 


43. MASTER AND SERVANT — Dangerous Machinery.— 
Where the evidence in an action for aninjury to a 
servant alleged to have been caused by a defective 
machine shows that defendant was not negligent, un- 
less he had actual knowledge of the alleged defect, 
and there is a finding in a special verdict that the de- 
fendant did not have such knowledge, judgment 
should be rendered in favor of the defendant.—GroTHu 
Vv. THOMANN, Wis., 86 N. W. Rep. 178. 


44. MASTER AND SERVANT—Fellow-Servants.— Where, 
in an action against a railroad company for injury to 
a brakeman by being thrown from a car by the en- 
gineer negligently and suddenly stopping the train, 
the injury happened in a state where the common law 
relating to fellow-servants had not been changed by 
statute, the plaintiff could not recover, since the en- 
gineer and brakeman were fellow-servants, and one 
could have no cause of action against the master for 
the negligence of the other.—BREWSTER V. CHICAGO 
& N. W. Ry. Co., Iowa, 86 N. W. Rep. 221. 

45. MASTER AND SERVANT—Injury to Employee—Care 
Required of Employer.—Although a logging railroad 
is not expected or required tu be laid withthe same 
care and seeurity, nor to be operated with the same 
degree of prudence, as is demanded inthe construc- 
tion and operation of railway tracks in use by com- 
mon carriers, nevertheless such road should be so 





constructed and operated as to render it reasonably 
safe forthose whose employment necessitates their 
going upon such road and performing service in con-. 
nection with the same.—LYNN V. ANTRIM LUMBER Co., 
La., 29 South. Rep. 874. 

46. MASTER AND SERVANT — Servant’s Acts- Master's 
Liability.—Plaintiff was arrested by the captain of de- 
fendant’s steamboat, and chained to a post on the 
lower deck, and ejected before he reached his destina- 
tion. Thecourt charged that plaintiff could recover 
only the actual damages suffered by him, unless de- 
fendant authorized the acts complained of, or par- 
ticipated therein or ratified them; and that the jury 
should notallow anything by way of punishing the 
defendant, unless it authorized the captain's acts or 
ratified them; and that, unless defendant participated 
in or authorized the captain’s acts or ratified them, 
the measure of damages would be the amount which 
would compensate the plaintiff for all detriment 
proximately caused by the wrongful acts. Held, that 
the instructions were not erroneous as contradictory 
and too general.—TRABING V. CALIFORNIA Nav. & IMP. 
Co., Cal., 65 Pac. Rep. 478. 


47. MORTGAGE—Foreclosure — Assignment.—Where, 
during the pendency of foreclosure proceedings, the 
mortgage was assigned, and the assignee was substi- 
tuted as plaintiff by order of court, but the original 
mortgagee was retained as a party plaintiff, the de- 
cree of foreclosure providing that the original mort- 
gagee take nothing, but thatthe amount recovered 
was due the assignee, the retention of the original 
mortgagee as a party plaintiff, though erroneous, was 
harmless, and not cause for reversal.—ORANGE GROW- 
ERS’ BANK V. DUNCAN, Cal., 65 Pac. Rep. 469. 


48. MUNICIPAL CORPORATIONS—City Treasurer—Pay- 
ment of Claim—Effect of Judgmeut.—Where judgment 
had been rendered for plaintiff in an action against a 
city treasurer and board of trustees to compel pay- 
ment of aclaim against the city, such judgment was 
sufficient to justify the treasurer in paying the claim, 
though the trustees refused to approve it, or issueu 
warrant thereon.—FRESNO CANAL & IRRIGATION Co. V. 
MCKENZIE, Cal., 65 Pac. Rep. 473. 


49. PARTNERSHIP—Compensation of Partner for Per- 
soval Service.—The surviving partner cannot com- 
plain ofthe refusal of the court to allow him more 
than $2,000 for his personal services for the three years 
he continued the business, the general rule being that 
neither partner is entitled to compensation for his 
services unless the articles so provide; and whether 
this case is an exceptional one it is not necessary to 
decide, and the administrator and heirs of the de- 
ceased partner do not complain of the allowance 
made.—BARBER’S ADMX. V. MURPHY’S ADMR., Ky., 62 
8. W. Rep. 894. 

50. PARTNERSHIP—Settlement—Surviving Partner.— 
A deceased partner’s will provided thatthe business 
of the firm should be settled gradually, so as to not in- 
jure the estate or prejudice the surviving partner. 
There was no evidence that the deceased’s executors 
or legatecs were dissatisfied with the management of 
the estate. Held, that a delay of five years in the set- 
tlement ofthe firm affairs by the surviving partner 
did not justify an order directing the deceased’s ex- 
ecutors to sell the deceased’s interest in the firm. The 
fact that a surviving partner bid on the deceased part- 
ner’s interest when it was offered for sale by the de- 
ceased’s executors did not constitute a waiver of the 
surviving partner’s right to settle the firm business,— 
IN RE AUERBACH’S ESTATE, Utah, 65 Pac. Rep. 489. 


51. PAYMENT — Application — Evidence.—Defendant, 
on making a payment to plaintiff on account, directed 
thatthe money should be applied to bills which had 
been guarantied by his co-defendant, and it was go ap- 
plied. Subsequently defendant made other payments 
toa bank to take up sight drafts drawn by plaintiff. 
Plaintiff received but one letter containing directions 
as to the application of payments, and the subsequent 








140 CENTRAL 


LAW 


JOURNAL. No. 7 








payments were applied on unguarantied bills, and a 
suitinstituted on a balance due on those guarantied. 
Held, that the evidence was not suflicient to justify 
the direction of a verdict for defendant, since the 
question whether there was an application of pay- 
ments as claimed by defendant was for the jury.— 
BIsHOP V. HART, Iowa, 8 N. W. Rep. 218. 


52. PLEADING AND PRACTICE—Amendment—Conver. 
sion.—In an action brought for a conversion of certain 
cattle, and in the trial of which it appears that the de- 
fendant did not in fact sell the cattle in question, but 
that they were sold by another under the direction of 
defendant, who knowingly received the proceeds of 
sale, and converted the same, itis not error for the 
district court, before another trial of the cause is had, 
to permit the plaintiff to so amend his petition as to 
charge defendant with aconversion ofthe proceeds 
of such sale.—EMPORIA NAT. BANK V. LAYFETH, Kan., 
64 Pac. Rep. 973. 


53. PLEADING AND PRACTIOE— Bill of Review—Newly- 
Discovered Evidence.—To sustain a bill of review on 
the ground of newly-discovered evidence, it must not 
only appear that the additional evidence was not 
known atthetime ofthe former hearing, and could 
not have been ascertained by the exercise of proper 
diligence, but the newly-discovered evidence, with the 
other evidence already inthe case, must entitle the 
complainant to a decree different from, and more ben- 
eficial tothe complainant inthe billof review than 
the one rendered in the original case.—ALLGOOD Vv. 
BANK OF PIEDMONT,. Ala., 29 South. Rep. 855. 


54. PRINCIPAL AND AGENT—Accounting—Illegality.— 
An agent intrusted with money to purchase property 
ata judicial sale under an agreement which had for 
one ofits objects the suppression of competition at 
the sale, and who executes the agreement by making 
the purchase, cannot withhold a surplus portion of 
the fund placed in his hands onthe ground that the 
agreement by which he obtained it was illegal, as 
against public policy, but must account for it to his 
principal.—HARDY V. JONES, Kan., 64 Pac. Rep. 969. 


55. PRINCIPAL AND SURETY—Joint Bond Executed by 
Separate Purchasers.—Where the several purchasers 
of horses sold by a commissioner executed a joint 
bond for the aggregate price, each sale being reported 
by the commissioner as a separate sale, each pur- 
chaser was a principal inthe bond for the amount of 
his purchase, but only a surety for the other pur- 
chasers as to the remainder ofthe bond.—BRIDGE- 
WATER V. ENGLAND, Ky., 62 S. W. Rep. 882. 


56. REAL PROPERTY—Land Grants—Swamp Lands.— 
Acting under the acts of the general assembly of Iowa 
granting swamp lands to the respective counties 
wherein situate, a county claiming a tract as a swamp 
land under the act of congress of September 28, 1850, 
granting swamp land to the several states, sold the 
land toa purchaser, who, after paying taxes thereon 
for several years, abandoned it; and plaintiff after- 
wards purchased it ata sale for delinqueuttaxes. A 
railroad company claimed the tract as indemnity land 
under the act of congress of 1856 granting lands to aid 
the construction of certain railroads, and after plaint- 
iff took possession of the land the selection of the rail- 
road company was allowed, and the land certified to 
and accepted by the state as a railroad land by the in- 
terior department. Held, that the interior depart- 
ment had fuljJ authority to determine whether the land 
was swamp land, and did determine that it was not, 
by so certifying it to the state, and that, after accept- 
ing the land under such certificate, the state could not 
claim it as swamp land, nor could it give the right to 
another to make such claim.—YOUNG v. CHARNQUIST, 
lowa, 86 N. W. Rep. 205. : 

57. SCHOOLS AND SCHOOL DISTRICTS—Value of Prop- 
erty—Award.—A county superintendent of public in- 
struction, in determining the proportion of the pres- 

ent value ofa school house or other property justly 
dus a new 3c. )0l dstcict form3d out of territor 





taken from another district, acts in a judicial or quasi- 
judicial capacity. Afteran award has been made by 
him, and the amount thereof paid by the old district, 
his power is exhausted, and an allowance increasing 
the original award, made 15 months after the first de- 
termination, is void.—ROBINET V. SCHOOL DIsT., Kan., 
64 Pac. Rep. 970. 

58. SUBROGATION—Payment of Mortgage Note.—One 
who, without interest as creditor, co-debtor, or heir, 
pays the mortgage note of another, acquires no sub- 
rogation tothe rights of the creditor, unless it be ex- 
pressed and made at the sametime asthe payment. 
He has a claim for reimbursement against the party 
for whose benefit the payment was made, but only as 
ordinary creditor.—HUTCHINSON v. RICE, La., 29 
South. Rep. 898. 

59. SURETIES AND SURETYSHIP—Assignment of Debt 
to Surety.—A surety may purchase the debt for which 
heis bound, and take an assignment thereof and ofa 
mortgage by which it is secured, and maintain an ac- 
tlon thereon against the principal.—WILKERSON Vv. 
TICHENOR, Ky., 628. W. Rep. 869. 

60. TAXATION—Local Assessment — Rights of Pur- 
chaser.—Where property is pursued in enforcement 
of a local assessment,to secure which the statute 
grants the first lien, it suffices to proceed contra 
dictorily with the man in possession as owner, under 
recorded title translative of ownership. And the pur- 
chaser at the sale which follows acquires a good title 
by the adjudication; for it is a proceeding in rem,—one 
to enforce areal charge, a debt on the property, ir- 
respective of the person owning.—KELLY v. MENDEL- 
SOHN, La., 29 South. Rep. 894. 

61. TITLE IN GOODS SOLD—Assignment for Creditors. 
—Where defendant, priorto the making of an assign- 
ment by a brewing company for the benefit of credit- 
ors, had purchased from the company and paid for 
$200 worth of beer, to be delivered to him in the usual 
course of business, but no packages had been set apart 
for him, the title to all the beer on hand at the time of 
the assignment passed to the assignee as between 
him and defendant.—STEIN BREWING CO.’S ASSIGNEE 
v. EBERHARD, Ky., 62 8. W. Rep. 881. 

62. VENDOR AND PURCHASER—Immovable Property— 
Redeemable Sales.—Redeemable sales of immovable 
property, unaccompanied by delivery of the thing 
sold, will be considered, as between the parties, in the 
absence of evidence to the contrary, as merecontracts 
of security,and the vendee out of possession may 
take his position equally with the vendor.—MARBURY 
v. COLBERT, La., 29 South. Rep. 871. 


63. VENDOR AND PURCHASER — Vendor’s Lien — Pur- 
chase of Property.—The purchase, as such, of a sugar- 
refinery outfit and plant, who assumes payment of 
claims secured by vendor’s lien uponthe machinery, 
basno greater right to contest and repudiate such 
claims than his vendors had.—WoopDs V. CARENCRO 
SuGAR-MFG. Co., La., 29 South. Rep. 888. 


64. WILL — Mental Capacity. — A person who is 
rational may dispose of his property according toa 
fixed purpose of his own, although such purpose, ac- 
cording to the notions of other persons, might be 
irrational; and therefore it was error to instruct the 
jury to find the paper in contest not to be the last will 
of the decedent if they believe she was under such de- 
fect of reason or mental weakness that she did not 
know the natural objects of her bounty or the charac- 
ter and value of her estate, and was pot ableto make 
arational survey of the same, “and dispose of itina 
rational manner,” according to a fixed purpose of her 
own.—WARREN’S DEVISEES V. O’CONNELL, Ky., 62 8. 
W. Rep. 890. ° 

65. WILLS—Trusts—Charitable Bequests — Capacity 
of Beneficiaries.—The fact that an unincorporated 
educational society receives a charitable devise, and 
thereafter becomes incorporated, does not defeat its 
right to the devise.—IN RE WINCHESTER’S ESTATE, Cal., 
65 Pac. Rep. 475. 





